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Alternative Dispute Resolution: 
Coming to Proceedings Near You 



By Herbert J. Martin 



Will alternative dispute resolution find acceptance at federal agencies, or will costly, 
prolonged litigation continue to be the nonn? Congress voted for the formero 




Two new laws encourage the use of alternative dispute resolution by federal agencies. Arbitration, 
mediation, and mini-trials have already found their way to FERC proceedings. 

tnustmlon |yy Eldrw Slendort 



In the final days of its last session, Congress enacted 
two laws intended to expedite federal agency proceedings 
by reducing costly and time-consuniing litigation. These 
laws have the potential to profoundly affect the settlement 
process used in Federal Energy Regulatory Conunission 



(FERC) proceedings, as the legislation encourages the use 
of more informal, less adversarial alternative dispute reso- 
lution procedxires. The alternatives include, for example, 
negotiation, arbitration, mediation, nuni-trials, and other 
similar mechanisms that have been warmly embraced in 
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^nnaoie. but have not yet Deen vviaeiv adoptea in rrac- 
;:ce. A5 a result ot the new iaws, such alternative metnods 

:re aireaav. beinc used in the FERC rroceeames cnat m- 

•olve the Trans Alaska Pipeline System. 
3y enactme the Administrative Disputes Resolution 

ADR) Act. and the Negotiated RuiemaKine Act or 19^0 

Reg Nee Act). Congress has strongly endorsed greater use 
of altemanve dispute resolution procedures m federal a^encv 
jroceeamcs. 

The ADR Act 

The ADR Act requires federal agencies to adopt a policy 
that addresses the use of alternative dispute resolution m 
tormal and informal adjudications, rulemakings, enforce- 
ment actions, issuance and revocation of licenses and per- 
mits, contract administration, litigation brought by or against 
an agency, and other agency actions. Each agency is also 
required to appoint a dispute resolution specialist ^vho 
will oversee implementation of agency policy under the 

s'iCl. 

.\ctual use of alternative resolution in any proceeding 
•>vill be entirely discretionary and used only with the agree- 
ment of the parties involved. Therefore, although specific 
provisions in other statutes may expressly reqxiire the use 
of arbitration or other dispute resolution procedures. Con- 
gress' intent in the act is to encourage, but not compel, use 
of alternative methods. 

In feict, the Administrative Procedure Act (APA), en- 
acted by the AOR Act, dtes several examples of when an 
aj^ency should "consider not using" administrative dis- 
pute resolution. Such consideration should be taken if one 
of the following factors applies: 

• a definitive or authoritative resolution with precedent- 
!)etting value is required 

• sigTuficant policy issues are involved 

• significant rights of nonparties are involved 

• a full public record is required 

With respect to the first factor, the act provides that an 
arbitration award in one proceeding shall have no prece- 
dent-settmg value in any other proceeding. With respect to 
the interests of nonparties, the act provides for judicial 
review of these awards if an adversely affected nonparty 
shows that use of arbitration in a particular case was in- 
consistent with the factors set forth in the APA. 

The ADR Act encourages and facilitates the use of 
"neutrals" to assist the parties in resolving disputes. A 
neutral mav be a permanent or temporary officer or em- 
ployee or the federal goverrunent (either of the agency 
conducting the proceeding or of another agency), or any 
other individual who is acceptable to the parties. The 
\dministranve Conference of the United States (ACUS). 
in consultation with the Federal Mediation and Concili- 
ation Semce and other agencies, will establish standards 

.MARCH 1. 1991 — PUBUC UTIUTIES FORTNIGHTLY 



\>r aDR neutrals ana mnmram a roster or irciividuais wno 
neet tne stanaaras. .-leencies mav enter into contracts wun 
iidividuais iisteo on tne aCL'S roster or rosters mamtainea 
bv other ouoiic or Dnvate oriranizations sucn as tne Center 
:^r Public Resources and the Private Adjudication Center, 
f'jction 10 or the ADR Act requires rederai asencies to de- 
velop poiicv suidelines resardinc the use or non-aitomevs 
:.i represent and assist uarnes in alternative dispute reso- 
lution activities. 

Conridentiaiitv is a cnticaily important consideration m 
the use or disoute resolution. Parties involved in these 
procedures desire and expect that communications among 
themselves and between the parties and neutrals will be 
treated as pn\iieeed and confidential. The act imposes 
strict limits on disclosure of dispute resolution conununi- 
Ciitions bv neutrals or parties, whether such disclosure is 
offered voiuntanly or is sought by others through discov- 
jry or compulsor\' process. 

The act also includes highly detailed provisions govern- 
ing the use or binding arbitration in agency proceedings. 
The focus on arbitration and the level or detail devoted to 
it appears to be a mnction ot the binding nature ot this 
form of dispute resolution. The act allows the head ot an 
agency to terminate an arbitration proceeding or vacate an 
arbitration award before it becomes final, if this power is 
exercised to vacate an award, parties may recover their 
attorney fees and expenses incurred in connection with the 
arbitration, unless the agency head determines that such 
recovery would be unjust. These provisions were inserted 
to satisfy the concerns of the Department of Justice that 
arbitration decisions binding the government would con- 
stitute an unlawful delegation of executive authority. The 
expectation is that this summary power will be exercised 
rarely; otherwise, parties will quickly lose faith in arbitra- 
tions involving tne government. In fact, despite the rocus 
on binding arbitration in the act, other nonbinding forms 
of dispute resolution may find greater favor in agency 
proceedings. 

The Reg Neg Act 

The purpose of the Reg Neg Act is to foster, but not 
compel, negotiated rather than adversarial rulenuiking by 
federal agencies. Some agencies have previously experi- 
mented with negotiated rulemaking, and the ACUS has 
strongly recommended its use since 1982. The Reg Neg Act 
encourages rulemaking by committee and consensus. Where 
the agency determines that a rule is needed that will sig- 
nificandy affect a limited number of interests, the agency 
mav convene a Reg Neg committee, normally not to ex- 
ceed 25 members, to deliberate and, if possible, to reach a 
consensus on a proposed rule. If the agenci' convenes such 
a committee, its proceedings must be conducted in accor- 
dance with the provisions of the Federal Ad\'isory Com- 
mittee Act (FACA), including the requirements for public 
meetings and records. 



Reg i\eg procedures are likely to be more userui in the 
development ot rules on relatively non-controversial ad- 
ministrative subjects such as electronic data submission 
and accounting practices. The act's limitation on the num- 
ber of identifiable interests that will be significant! v af- 
fected by a rule may make it difficult to use Reg Neg 
procedures m situations where the rule will address highly 
sensitive energy policy issues. In such cases, the additional 
burdens prescribed by the FACA may also inhibit use of 
Reg Neg procedures. 

Pmspects for Use of Alternative Dispute Resolution 

The question now is how will federal agencies like the 
Federal Energy Regulatory Conunission (FERC), and par- 
ticularly parties to FERC proceedings, respond to the con- 
gressional endorsement of alternative dispute resolution 
and Reg Neg procedures? Although such procedures have 
been used in some agency proceedings, the variety and 
flexibility of these mechanisms are not yet well known, 
and their adaptability to FERC proceedings, for example, 
is uncertain. 

Perhaps the best-known form of altema- ^^..^^^.^ 
tive dispute resolution is arbitration, which 
is given prominence in the ADR Act. Arbitra- 
tion, in essence, entrusts dispute resolution 
to an expert (or panel of experts) following a 
presentation of evidence by the parties. Un- 
fortunately, arbitration has often proved to 
be as time-consuming and expensive as liti- 
gation. 

Mediation is an increasingly favored form 
of dispute resolution that has been particu- 
larly useful in resolving labor disagreements. "■■■■""■■^ 
Mediation generally involves the use of a neutral expert 
who reviews information presented by the parties (includ- 
ing confidential conunimications from the parties) and tries 
to bring the parties to resolution of a dispute by assessing 
the merits of each party's position and communicating 
that assessment to the parties. The mediator can be asked 
to render an informal, nonbinding decision for the parties' 
consideration and guidance in the course of settlement ne- 
gotiations, or the parties may agree to be bound by the me- 
diator's decision. 

The mini-trial is another increasingly favored form of 
dispute resolution. It typically involves a one- or two-dav 
presentation of evidence and arguments to senior officers 
of the parties, who then attempt to negotiate a settlement. 
A third party neutral advisor or mediator is also often 
used in mini-trials. The function of such a person is to 
facilitate the setUement discussions of the principals- 
Arbitration, mediation, and mini-trials are only three of 
the possible forms of dispute resolution. There are any 
number of variations of each and combinations of such 
methods, ranging from those forms, such as informal ne- 
gotiation, in which the parties retain most control over 



resolution of the dispute, to those m which the parties 
cede some control to a third pany mediator or arbitrator, 
possiblv in conjunction with a mini-triai. to those m which 
the parties agree to binding mediation or arbitration. 

Manv disputes can be resolved through informal nego- 
tiation, even when multiple parties with diverse interests 
Are involved, without the necessity of invoking any other 
procedure or resorting to a mediator or arbitrator. Count- 
less cases at the FERC have been resolved by settlement 
based on such unstructured negotiations that involve 
numerous parties in one large room without benefit of any 
formal structure or appointed leader. 

Because relatively unstructured setdement procedures 
have become so entrenched in FERC proceedings, the more 
structured alternatives, including mini-trials, mediation, 
and arbitration, may be seen as having few of the virtues 
of informal negotiations and some of the vices of full- 
blown litigation. The FERC settlement process, which con- 
sists of a few codified regulations and many more unwrit- 
ten rules, requires an investment of some time and pa- 
tience. Although the process may at times appear tortuous 



''Although the [FERC settlement] 

process may at times apffear tdriuous 

and at other times chaotic, itdoes 

provide a framework within which to 

observe and absorb the diverse Issues 

and Interests requiring resolution.'' 



and at other times chaotic, it does provide a framework 
within which to observe and absorb the diverse issues and 
interests requiring resolution. In many cases, the rhythms 
of this normally productive process could be upset if the 
parties were prematurely compelled to disclose their cases 
in one or another form of dispute resolution. 

In what cases might alternative methods enhance, rather 
than disturb or frustrate, the setdement process in FERC 
proceedings? First, it should be noted that alternative 
methods would seem to work best in disputes involving a 
limited number of parties or interests; use of alternatives 
in multiparty proceedings, which are the norm at the FERC, 
will require some flexibility and imagination. There are, of 
course, some cases in which there are many parties but 
relatively few interests; such cases may be suitable for al- 
ternative dispute resolution. 

Alternatives would seem to be most useful in two kinds 
of FERC cases: (1) those involving high stakes and com- 
plex technical issues, in which a neutral expert's judgment 
and influence would be of value in resolving the dispute, 
and (2) those involving difficult political issues, in which 
the settlement process bogs down and an orderly presen- 
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tation ot the issues in a mini-tnal. mediation, or arbitration 
may break the logjam and fadiitate a settlement. 

The Trans Alaska Pipeline and Dispute Resolution 

The most promment use of dispute resolution m FERC 
proceedings has been in a case involving the Trans Alaska 
Pipehne System (TAPS), in FERC docket Nos. 1S90-1 1-000, 
et al. On November 28, 1990, just a few days after the ADR 
and Reg Neg Acts were signed by the president, the FERC 
approved an agreement among the parties in the TAPS 
case to use a form of alternative resolution. In that case. 
Presiding Administrative Law Judge Jon G. Lotis first 
suggested, at a prehearing conference in February 1990, 
that the parties consider alternative methods to resolve 
disputes regarding the prudence of approximately $120 
million in corrosion-related costs incurred by the TAPS 
owners. In an order issued at that time. Judge Lotis re- 
called the first round of TAPS rate litigation, which ex- 
tended over more than seven years (1977-1985) and pro- 
duced a record of almost 60,000 pages of transcript and 



""Alternative methods would seem 

to work best In disputes Involving a 

limited number of parties or 

Interests. . . .'^ 



100,000 pages of exhibits, before it was settled in 1985. As 
Judge Lotis considered the proposed two-year procedural 
schedule in the current case, with a hearing projected in 
1992, he saw strong indications of "deja vu 1977-1985/' 
and urged the parties to consider use of alternative meth- 
ods to resolve their disputes. 

With that encouragement, the parties eventually sub- 
mitted an agreement providing for a two-step process to 
facilitate resolution of the issues without formal litigation. 
The parties agreed to participate in a mini-trial, to last no 
more than three days and to be followed by a period of 
negotiations. If negotiations fail to resolve the issues, the 
parties will commence mediation under the direction of a 
neutral mediator or mediators to be selected by the parties 
through an agreed-upon process. The agreement further 
provides that any resulting resolution would first be pre- 
sented to the FERC staff representative for conunent and 
then be submitted to the commission for approval in the 
nature of a settlement. If the parties are unable to reach a 
resolution using the procedure, a litigation schedule would 



be established. 

Judge Lotis cernfied the alternative dispute resolution 
agreement to the commission for approval at the request 
oi the parties. Although such approval is not required under 
commission regulations. Judge Lotis and the parties, mind- 
lul of the fact that they were blazing new trails, did not 
want to make the investment of time and resources in the 
method without such approval. In approving the agree- 
ment, the commission noted that this was the first effort to 
use such methods in a FERC proceeding and that the agree- 
ment was tailored to fit the circumstances of the case, but 
should not be seen as the only model for use in other 
FERC proceedings. 

The TAPS case seems to be a suitable candidate for 
alternative procedures for several reasons. First, the amount 
in dispute is substantial, and the issues are highly techni- 
cal and complex. In such cases, an expert neutral mediator 
can be of great assistance to the parties in focusing and 
ranking the issues. Second, the TAPS case participants 
represent relatively few interests. They include the TAPS 
owners, the state of Alaska, a refiner-ship- 
^ per, and the FERC staff. This is not a case 
involving numerous parties, each having 
its own particular interest. Third, the pre- 
siding judge encouraged the parties to 
consider the possibility of using dispute 
resolution. Such suggestions are prudently 
heeded. As a result of their efforts. Judge 
Lotis and the TAPS parties have shown 
that alternative mechanisms can be inte- 
grated with traditional settiement proce- 
dures. 
■^^■■■■■■^ There are certainly other cases that would 

be suitable candidates for alternative procedures because 
of the complexity or intractability of the issues dividing 
the parties. The usefulness of alternative dispute resolu- 
tion may become evident only after a period of struggling 
with unstructured negotiations. Presiding judges can be 
alert for signs that settlement negotiations are stalled or 
sputtering and convene the parties to explore the possibil- 
ity of injecting some form of alternative resolution into the 
process. A party could trigger the process by suggesting a 
conference to discuss the possibility of using alternatives. 
Gradually, as parties adapt the many forms of dispute reso- 
lution to the particular circumstances of different cases, 
the flexibility and versatility of these procedures will be- 
come better known and appreciated. 



Herbert J. Martin is a partner in the law firm of Croweli & Moring. 
Washington. D.C.. ana represents clients in energy ana transponation 
matters. He holds B.A. and M.A. degrees from Fordham University 
and is a graduate of the Catholic University Law School in Washing- 
ton, D.C. 
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Case Analyses 



Overcoming Obstacles to Negotiating 
Electric Utility Industry Regulations 



James R. Richardson 



Since the energy crisis of the mid 1970s, elearic utility regulatory proceedings 
h2vc been characterized by escalating conflia among company executives, 
enviionmentai interests, large power users, consumer advocates and regulatory 
staff analysts: 

Incicises in energy prices, as well as public awareness and political 
OfganizxnR around consumer and envi ronm e n t a l issues, have sharpened 
the contUa among utilities, consumer and environmental interest 
groups, and state utility regulatory authorides. Complex technical and 
fmancial issues are hotly debated in administrative hearings. VCIth 
increasing frequency, parties dissatisfied with the results of hearings 
appeal decisions to state courts on procedural grounds. This hirther 
distracts trom efforts to deal with the substaiuive issues at fiand. and 
increases the costs and delays associated with operating the utility 
(Technical Oeveiopmeiu Consultants. 1987:2^. 

In rcspotise to these pressures, some utility regulators are relying on con- 
sensual processes to set rates and promulgate rules. For example, the Federal 
Energ}' Regulatory Commission began experimenting with negotiated rulemak- 
ing in the early 1980s and, by 1984, was settling approximately 80 percent of 
its cases through negotiation (Hancr 1984:17). As consensual processes became 
mote commonplace, researchers began to judge the conditioiis under which 
the negotiations can be successhil fOXeary, 1986: Susskind and McMahon. 1985: 
Haner 1984). Generally, researchers have found that negotiated settlements can 
produce mote accurate and useful information: result in stable agreements: and 
avoid appeals (Haab. 1989: OXeary, 1986). 

While many regulatory issues are settled through unassisted negotiations, 
the use of a third party to facilitate deliberations or mediate settlements is 



James R. Richardsoa is Assoctaie Professor of Planning and Dircaor or the Planning Pro- 
gram at the School of Architecture and Planning. Univcnity oi New Mexico. 2414 Central S.E.. 
Albuquerque. .N..M. 87131. He has been a consulam tn the eleanc uttlitv induscrv and was a 
mediator in the New Mexico case that is the subjea oi this article. 
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growing. This aunde comines issues that mcdiaiois 2nd facilioiors in utility 
regulatory proceedings axe likely to comront. It is based on an analysis or the 
work of the New Mexico Rate Moderauon Task Force, formed in 1985 by the 
New Mexico Public Service Commission to reach consensus on a plan tor 
managmg rutuie rate mcreases. The New Mexico experience suggests that tour 
maior taoors are crudai in the successful negotiation of utility rate and rule 
regulations: ( I) linking the formal regulatory proceedings and informal advi- 
sory processes: (2) accommodating complicauons arising from uneven levels 
of technical knowledge among the negotiation pamcipants: 1 3) grappling with 
the effects or the pamcipants prior relationships: and (4) determining the style 
of mediation — active or passive — iidopted to guide the negotiations. 

Background 

Traditionally, eicanc utilities base their r:ites on a formula that calculates the 
company 5 annual revenue requirements by determining the value ot the rate 
base setting a rate of return for the company s capital pomon of its opera- 
tions, and estimatmg the utility s cost of delivermg services. The results of these 
calculations are used to set eleonc utility rates tor different classes of customeis. 
In traditional proceedings, the company files a request for an adjustment m 
taoes with a state's public service commission. In response to that request, a 
hearing officer holds a meeting to set the agenda for the case identify inter- 
veners, and establish a liugation schedule. During the noci phase of the 
process^a period of '^discovery ' — the pames gather iruormation and ask the 
company to respond to wnncn requests for technical and managerial data. Fol- 
lowing the discovery process, testimony and supporting eadiibits are prepared. 
and formal hearings are held before the commission or a hearing officer Direcrt 
testimony is submitted, r eb u tt a l testimony is filed, and expen witnesses are cross- 
examined. Finally, atter reviewing the recotd. the commission issues an order 
setting rates. 

Traditional tacesetting procedures, modeled after a trial-like proceeding, 
are essentially adversarial. The primary intern of the process is to treat people 
fairly by following equitable procedures, such as ensuring that everyone has 
the opportunity to review and comment on information and parucipant posi- 
tions. The forum is poorly suited, however, to sharing information, openly dis- 
cussing opuons. or creatively solving probletns. 

Because the process is adversarial, participants are inclined to take oppos- 
ing positions and withhold ideas about what may constitute a fair decision. 
These d>'namics make it difRcult for the commission to balance interests of 
the vanous parties and. after heanng the evidence and rendering a decision, 
the ruling is frequendy appealed. During the proceedings disagreements over 
discover^' are common, posturing clouds technical issues, and appeals by dis- 
satisfied pames add time and expense. Often it is the attorneys who reap the 
benetits. not the coiisumers or the utility company (O'Leary. 1986:11). 

Over the last ten years rate cases have become more elaborate. Commis- 
sions and intervenors are using them to investigate increasingly complex issues 
such as proposals to initiate conservation programs, methods for estimating the 
demand for power and techniques to define the "least cost mix" of generat- 
ing technologies leg., coal, nudeac and other central facilities vs. co-genermon. 
eflBciencv measures, or conservation). In manv states todav. commission rate 
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and rulemaking orders are hundreds of pages iong with thousands of additional 
pages of exhibits, records of testimony, and parucipani briefs attached (Raab. 
1989:4). 

Due to the increasing time and dollar costs of rate cases, the traditional 
trial-like process to set administrative rules and regulations is losing legitimacy 
in the cits of the regulators (Susskind and McMahon. 1985:133). In 1985, the 
National Regulators* Research Institute iNRRI)' noted a growing interest in set* 
tlements in which the parties develop a consensual agreement for the com- 
mission to use as a basis for its ruling. The repon concluded that negotiated 
sctdements may make the decision-making process more efficient, reduce the 
costs of regulation and uncercainry. and build better relationships among the 
parties iPetrulis. 1985). 

Researchers have argued that tnal-tspe proceedings arc ill-suited to con- 
sidering prospeaive policies f such as ratesettmg. the introduction of new tech- 
nologies, or protcaion of the public from harmml commeraai products) that 
involve mvestigations of social, economic and scientilic faa (Cramton. 1972; 
586). More recently, researchers have shown that, in an effon to improve the 
quality of the process and avoid litigation, regulatory commissions have tried 
to institute informal settlement procedures (Technical Development Consultants. 
1987). 

In 1988. the NRRI published a repon reviewing several techniques for 
tmptoving existing administniive procedures, including streaxnlining the process 
by using mediation, arbitration, and summary proceedings. In addition, the 
repon reviewed how commissions use negotiated rulemaking, worlcshops for 
discovery, technical con fe ren c es, advisory task forces, consumer conmiittees. 
and scientific panels. The NRRI found that these processes produced durable 
agreements and improved the thoroughness, efficiency, and fizimess of the 
proceedings. The report concluded that "the rewards associated with the 
alternative — d better prospeaive policy— outweigh the risks that irmovative 
procedures may not be judicially sustainable * (Bums. 1988:63-81). 

A New Approach 

In 1984 the Edison Eiearic Institute {EELY sponsored a pilot projea aimed at 
demonstraung new ways of resolving conflicts in the electric utility industry. 
EH proposed the use of assisted negotiations in resolving electric utility rate 
and regulatory controvetsies. The New Mexico Public Service Conmiission 
(NMPSC) nominated their newly created task force to be one of EEI's demon- 
stration projects. Subsequently, the projea would be evaluated and selected as 
one of three states to receive technical assistance from the Program on Negoti- 
ation at Harvard Law School. Staff from the Program on Negotiation would 
meet with the task force, introduce the concept of assisted negotiations, help 
set groundrules. and identify potential mediators. 

Creation of the Task Force 

The state of New Mexico prohibits an electric utility from including the cost 
of power plants under construction in the company s rate base. Facilities can- 
not be faaored into the utility s rate of return until they are used and useful." 
In 1976. the El Paso Electric Company, which provides electricity to cities in 
southern New Mexico, formed a partnership with other electric utility compa- 

\tgotuuton Joumai Januarv /99t 45 



nics lo build the Palo Verde Nuclear plant. VC'ithin a decade, the esiimated cost 
ot building Palo Verde tripled from i3 billion to approximately S9 billion dol- 
lars. With the plant due to come on line in 1986, the Public Service Commis- 
sion recei\'ed an economic impaa study pro|ectmg a 68% cumulative rate 
increase tor New Mexico consumers between 1984 and 1988. 

On 25 Febniaxy 198S, the NMPSC established a task force that was to meet 
informally and to cotisider methodologies for inclusion of costs of the Palo 
Verde Nuclear Generating Station in the New Mexico rates of El Paso Electnc 
Company. ' The task force membership included the New Mexico Attorney 
General and representatives of the company, interested consumers, commis- 
sion staff, and other parties « NMPSC Case No. 1942, February 1985). 

The task force was to establish a rate struaure and submit a written stipu- 
lation to the commission spelling out the components of a 'rate moderation 
plan" aimed at minimizing the dramauc late mcreases expected to occur when 
Palo Verde was included in the rate base. Two ma|or questions faced the task 
force: Was there an altemauve that would result in a gradual rise in electric 
bills over a long period of timer And. could the task force prepare such a plan 
coUaborauvely with the assistance of a mediator.^ 

Role of the Mediator 

Mediatots may play a variety of roles that range from facilitation to active medi- 
ation: each role results in a different level of assistance provided to the pames 
(Moore. 1986:15; Kolb, 1983:23). Faciiitators exert the least control and focus 
on maintaining the process, keeping notes, arranging the room, and acting as 
modenitors. Mediators become involved in the substance of the process by 
acpiaining compia situations, meeting confidentiaUy with the parties, becoming 
an active resource on substandve questiotis. and suggesting alternatives (Sus- 
skind and Cruikshank. 1987:152,162). Activist mediators aggressively provide 
procedural and substantive assistance to help the pardes move toward success- 
ful negotiations (Goldberg et. al., 1985:106.118). 

In New Mexico, the mediator s original task was to convene and farilirarf 
the task force meetings, aid communication among the parties, and document 
the proceedings. As the negotiauons proceeded, the mediators met individu- 
ally with pames. set the meeting agendas, shaped the process, met with tech- 
nical subcommittees, and worked with coaliuons of parndparus. The mediators 
focused on managing the negotiation process and did not become involved 
in issues of substance creating opdons. or aggressively moving the parties toward 
a secdement. 

The negotiauons went through several discreet phases: setting ground rules, 
educating the task force about the techniques of ratemaking, building coali- 
tions, diafting rate moderation plans, and actual bargaining. 

Getting Started 

The Task Force represented a wide range of stake-holding interests including 
regulatory, poiiucal. business, and consumer organizations. In addidon to 
representatives of the El Paso Electric Company and statf from the state s Pub- 
lic Service Commission, participation was extended to a state senator, a state 
representative, and a county commissioner The Attorney General represented 
consumers as did the City of Las Cruses, a local housmg developer, the New 
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Modco Farm and Livestock Bureau, and the local chapter of the Amencan 
Association of Retired Persons (AARP). The region s large power users were 
represented by a coaiidon of industrial firms, the Departmem of Defense, and 
New Mexico State University. 

Although there were 13 rcprcsentauvcs appointed to the Task Force by the 
PSC, many participants retained legal counsel and hired experts in utility eco- 
nomic and accounting issues. The task force was ultimately composed of more 
than 30 participants. 

Shortly after formation of the task force, staff from the Program on Negoti- 
ation at Harvard Law School made a presentation to the group on principled 
negotiation. They also assisted the task force in establishing groundruies and 
identifying several candidate mediators. Finally, the Harvard staff assessed 
prospects for the negotiations by interviewing each organization about its per- 
ceptions of the issues and commitment to negotiating a rate moderation plan. 

At their third meeting, members of the task force selected a lead mediator. 
Subsequently, a mediation team was formed bringing additional process skills 
and technical knowledge to the task force. Since funding for mediation serv- 
ices came from EEFs national resource pool, the task force participants were 
confident that the mediators would not be influenced by any faction due to 
financial self-interest. 

Unking the Informal Process 
to the Formal Regulatory System 

The groundruies established by the task force covered a wide range of areas, 
including the following: 

* setting a goal to produce a written agreement; 

* recognizing that a negotiated a greem ent could not bind the PSC; 

* addressing the participant's rights to future litigation: 

* ensuring that the meetings were informal; 

* making decisions by consensus; 

* encouraging continuous participation throughout the process: 

* setting a ten-month timetable for the deliberations: 

* establishing relationships with the press; 

* guiding access to information from the company; 

* investigating sources of funds for a resource pool: 

* defining the choice and role of the mediator: 

* producing documentation of individual task force meetings; and 

* establishing a process to amend the groundruies. 

The Conmiissions order establishing the task force set a deadline of ten 
months within which to submit a negotiated ag reem ent: if no ag reem ent was 
reached, a rate case would be automatically docketed. In addition to ensuring 
that no participant's right to future litigation would be relinquished, the task 
force agreed that remarks made during its deliberations could not be used as 
evidence in a subsequent rate case, and the company agreed not to file a rate 
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case during the negouations. The deadiine crcaied an mcenavc to negotiate 
because it no agicement were readied, a format rate proceeding would follow. 
Given that possibility, the pamapants needed to begin preparing for a taic hear- 
ing as the negotiations were underway and. as a resuiL the process of discov- 
ery operated in tandem with the work of taslc force. The participarus had to 
prepare legal strategies and documents that would be needed in the event of 
a cue case while simultaneously engagmg in negotiations. 

Other groundrules esiatsiished that decisions would be made by consensus, 
statements made at task force meetmgs would be nonbtnding, and that a writ- 
ten docimient would result from the process. The participants a gr e ed that the 
meeangs would be open to the press and the public but they would refrain 
from negotiating through the press and would not issue individuai press releases. 
.\nocher rule established a data subcomrmixee to coordinaie daa rec^ests. review 
possible comlicts with the company s propnetarv interests, and seek funds for 
<x technical assistance resource pool. Finally, the pamcipants agreed to choose 
a mediator bv consensus, whose duties mduded prepanng a written summarv 
of each session. 

Addressing Technical Imbalances 

Many task force members were unfamiliar with how eleoric rates arc caicu- 
lated . which made it difficult for them to follow technical arguments and evalu- 
ate, altemauve rate moderation proposals. In contrast, other parties in the 
negotiations not only possessed that knowledge but also had the resources to 
team legal as well as economic oqsens to attend task force meetings. The 
presence of hired oqxrts increased the advantage of those who already grasped 
rrrhniral issues. 

lb rdnrarr novices in complex economic issues, the cask force took two 
actions. First, two rrieetmgs were devoted to irifontmig task force rxietiibers about 
utility rate issues and the hmdamenials of rarrmaking, Second, the task force 
retained a consultant who had CApciiis e in accounting, utility financial analy- 
sis, and computer modeling. Expenses for the consultam were paid by the com- 
pany, which the Comnussion allowed as a business expense to be recovered 
from ratepayers. 

lechnical subiects covered in the first education session included the eco- 
nomics of regulated industnes. the Public Service Commission's regulatory 
powers and responsibilities, raiemaking procedures, and fioots used in decid- 
ing utility rates. The two-day session also covered the e££ects of disailowmg 
Pile Verde as pan of the rate base until construction was complese. tantion 
methods used in raiemaking, and methods used in calculating races of return. 
The second education session addressed electric utility management issues along 
with components of rate structure and desigtL Also discussed were the rate 
effects of differing types of generating fadlides. the uses of load and resource 
tables, treatment of fuel costs, and the role of accountants and lawyers in 
implementmg agreements. 

Despite these sessions, the complcntv of the subiea pre v e n ted the non- 
tedmicai members of the task force nom ioining in the rirhair of terhnirai issues. 
To balance this disparity, the technical consultaru provided valuable assistance 
by clarifying questions and interpretmg technical issues in common language. 
He identitied tradeoffs, tnmslaied terhnirai pomts in lay terms, and presented 
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and tncerpmecl infonnauon. The consultant also assisted the technical subcom- 
mince in detennining the amount and rype ot background daza tor the hiU task 
force and worked with the committee members to analyze aitemanvc nue 
moderation plans and proposals. During task force meetings the consultant 
described strengths and weaknesses of di£khng rate moderation proposals and 
helped the parties gain an appreciation of the underlying assumpdons embod* 
ied in aitcmative plans. In shon. the constiltaiu was instrumexuai in building 
trust among the parties and engendering gi c aiei understanding of complex tech- 
nical issues. 

Relationships Among the Parties 
and Singie Text Negotiations 

New Mexico has a historv of achieving stipulated setdements in electric ucilirk' 
ratcsettmg cases. The traditional pla>'ers in these negotiations— {he PSC statf. 
(he Attorney i^cneral. large power users and mumcipaliues — liavc worked 
together a number of times, and know thev will pamcipate m hiture race cases. 
They are accustomed to negotiating with the ttadidonal intervenors without 
the assistance of a third parry. Most of these parties, however, were unac- 
customed to negotiating with nontradldonal members of the task force, espe- 
cially those lacking technical knowledge. More tmportaru. they were uncertain 
about the role the mediauon team would play, and were reluciant to relinquish 
coiurol over the process. 

At the time, the quality of the relationship between several participants 
and the company was poor. The outcome of prior rate cases left represena- 
tivres of the Commission staff. Attorney General, large power users mistrusting 
the company. They felt the company had not lived up to agreements made 
in the past and would not negotiate in good fsdth, while representatives of the 
company believed that these members of the task force were out punish the 
utility. Each group resented the other's negotiating taoics. 

In a maior test of the pamcipants willingness to work coUaboranveiv the 
mediators suggested that a singie negotiating text be developed as the basis for 
negotiating the rate moderation plan. The mediators asked the pardctpants to 
outline a set of prinaples upon which the elements of a plan could be built. 
The task force agreed on two overriding principles: 1 1) obtaining the lowest 
possible electric rates: and (2) preserving the company's financial health. 
However; the task force was unable to achieve consensus on a set of strategies 
to accomplish these two maior obfecuves. Moreover, during discussions of the 
relative importance of pursuing one strategy or another: members frequendy 
resorted to individual posiuon*taking. The mediation team was unsuccessful 
in moving the task force from this kind of posturing toward a conunon 
approach. The single text coUaboranve model was therefore rejected in favor 
of formmg coalidons and developing compeung plans. 

Forming CoaUtions 

Eventually, two coalidons formed— <rach represented members from the same 
geographic area with common interests. A coalition from the northern pan 
of the state, representing the PSC siarf. the Attorney General's Office, and the 
large power users group, presented the first formal plan. The coaildon suggested 
that its proposal could become the basis for alternative plans since it incorpo- 
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nzxBd key task force concerns and the most imponant principles. However, other 
task force members mdicated they were unintercscecl and would be submitting 
plans ot their own. 

During the following two months, five different plans were presented by 
various task force members or groups of menii>er5. Worldng with the tectmical 
consulcutt. the mediation team designed a matrix to make comparisons between 
Che plans. The matrix provided the task force with a method to identify the 
plans' relatively strengths and weaknesses and test alternative approaches. 

In spite of different initial positions, a second coaliuon from the southern 
pan of the soie formed when the Deparmient of Defense, the City of Las Cruses, 
a retired county commissioner, and the local developer negotiated differences 
in their individual plans and were able to reach consensuis on a single approach. 
Thus, the task force was left with onlv two plans, a situation that escalated 
competition between the two coalitions, despite the presence ot several par- 
ticipants who were undecided. Both plans capped electric nte mcrcases at 
apptoxmiately four percent for ten years. However, the plans differed with 
lespeci to accounting treatment of hmds used during construction: the num- 
ber of generatmg units allowed in the rate base: the schedule for phasing in 
Palo Verde; incentives to operate the plaiu effidentiy; financial penalties the 
company would absorb: and the degree to which the company rather than 
ratqnyers would absorb future risk. 

Bargaining Over Alternatives 

Among the forces that shaped the bargaining process were regulatory jurisdic- 
tion« geographic separation, access to the company s computing system, and 
time pressures. To measure the impaa of the plans on the company s rinandal 
operations, participants had to work at company headquarters in £1 Paso. Texas, 
using the company s costof-service computer modd.^ Because EI Paso is located 
only 50 miles from i.as Cruses, the southern coalition could— and did — ^pend 
extraordinary amounts of time working with the computer: This tipped the 
balance of perceived power toward those having ready access to information 
uid alienated members of the northern coaiidon. who believed they were not 
receiving comparable attention from the company. 

During a key meeting shordy before the deadline, a heated discussion 
erupted between the Company and both coaiitiotis regarding areas of agree- 
mem and disagreement. To accommodare these pressures, the mediators 
encouraged informal discussion and suggested opponuniues for private meet- 
ings. However: when the groups met informally, the meetings were generally 
limited to CApeiis and traditional players who felt they had litde use tor medi- 
atofs. Given the passive style the mediation team adopted, the mediators were 
moved aside and assumed the role of observers in these meetings. 

In a final attempt to negodaie an agreemem. the task force worked to define 
key revisions in both plans. After lengthy discussions m which the participants 
indicated why a plan did or did not meet their needs, a proposal was outlined 
that incorporated ideas and concerns from both plans. The participants agreed 
that the plan could work in principle. However, two problems remained. Fiist. 
the meeting producing this agrcement-in-principle was informal, and no record 
was kept of the proceedings. Theretbre. interpretation and misunderstanding 
made it difficult to retam commitment to the ag reem ent. Second, throughout 
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Che life ot the xask force, the company had iimiiecl its pamcipacion to respond- 
ing to plans presented by ocheis rather than working coUaboranvely to invent 
new options. Further the company s chief &ianciai officer had not attended 
the informal meeting, and thus did not parucipaie in the process that led to 
the agreemeni-in-phndple. 

AfiDcr reviewing the proposed agreement, the company indicated that several 
items wcfc insufficiendy clear tor it to approve the agreement. The company 
sent a letter to the task force that indicated points ot agteemeni and disagree- 
ment, and identified issues needing clarification. The letter trigg ere d a final 
cask force meeting, in which the chief financial officer stated that the com- 
pany could not take a final position, cither for or against, until the plan was 
analyzed on the costHol-scrvice model. He expressed concern that the task tbrce 
would dissolve without reaching an agreement because the PSC hod indicated 
it would not grant another time extension.*" 

When the deadline expired, the pamcipants had. in fact, failed to agree. 
and the task force was officially disbanded. Thererorc. the commission dock- 
eted a regular proceeding and named all task force members as parties to the 
case. The order dixccted the company to file a rate moderation plan and invited 
its staff and other parties to file proposals as wcii. 

One of the task force participants at the final negotiation session had sug- 
gested that, even though the task force would end. menit>ers could continue 
to discuss an agceement. Outing the months following the PSC ordec the regula- 
tory and business environment changed, several plans wete filed, and the tradi- 
tional parties did continue to negotiate without assistance: Hve montiis later 
a stipulation was filed. Two yeaxs after the task force was originally formed, 
a negotiated a greem ent was signed by all but one of the parties and approved 
by the Commission (Case No. 2009. Final Order Approving Stipulation. New 
Mexico PSC 18 May, 1987).' 

Conclusion 

The assisted negotiations of the New Madco Rate Moderanon Task Force set 
the stage for a negotiated setdement. The final agreemem set a three percem 
aimual cap on rates for the first three yrais and permitted no increases for the 
tioa ten years.* The task force produced a wealth of technical data and infor- 
mation: five draft plans were prepared, three of whicii were thoroughly ana- 
lyzed on the company s cost-of-service model and debated by task force 
members.^ The Commission and negotiators benefited tmmeasiuably from this 
shafcd information in developing and approvmg the final late modeiation plan. 
The formal ratesetting process^Kliscovcry, interrogatory, and reply — 
proceeded simultaneously with the task force negotiatiotis. This schedule was 
necessary because there was a fixed date to file the late case in the event the 
task force tailed to reach an a gceem ent. However, the ongoing interrogatory 
and reply procedure: combined with the company s dela:v's in responding/ nised 
frustrations, particularly among the PSC staff and Attorney General. The lack 
of reply or inadequacy of the response to informauon rec^ests would be raised 
in task force meetings as proof the company could not be trusted. In future 
regulatory negotiations, it is advisable to allow sufficient time for discovery 
alter the negotiation process and prior to a regular rate case. 



Educating the lay members or the task force about catemaking resulted in 
raising the ievel ot understanding about tactors that contribute to rates, but did 
not empower novices to engage in debate. Parncipaiion by the public and less 
cechnicaily sophisticated in iei - ven ors is important, because these points of view 
represent important interests in society. The education sessions in New Mexico 
were compressed into the tixst two task force meetings, after which there v.'2s 
no fbiiow-up or review, in future negotiated setdements. educational sessions 
could be spread over the deUberanons to build information and understanding 
more slowly, as issues surtace and the negotiations mature. Moreover, since it 
is not possible^or desirable — co attempt to turn citizens into technocrats, medi- 
ators should take an active role in insuring that technical terms are not used 
to confuse or obscure, and should work with lay persons to make informed 
judgments. 

It was the PSC which proposed the idea that decisions about moderatmg 
Palo Verde's mte impaa should be determined through assisted negotiations 
iimong members or a broadly rcprcsencanve ask force. However, because the 
process was not entirely voluniar>'. the purpose of mediation was not dear to 
the parues who consequently spent an inordinate amount of time behaving 
in their usual adversarial marmet 

Intioductibn of the mediators after the task force was formed meaiu that 
the mediators lacked the oppormnity to meet with individual pardes prior to 
the Stan of negotiations. Such meetmgs could have helped the pardcipants 
become riamiliar with the mediators and anddpaie their role, and would have 
given the mediators importaitt information about the parties' percepdons about 
the negotiations, instead, the mediators had to work between task force meet- 
ings ID learn about con cerns , build relanonships, and establish their legitimacy. 

Although the ask force interviewed the lead mediator and a gree d to pro- 
ceed, it was up to the mediators to create their role: Having chosen a nonac- 
uvist style, the mediadon team had a difficult time mainnining credibility with 
the traditional players. Moreover by avoiding pardcipauon in the substance of 
the dispute, the mediators lost an opportunity to suppon the educanotial process 
and help parucipanis shape ihc agreement in the New Mexico case. 

Prior reladonships among some task force members also affected the 
process. Key participants had a history of negotiating independendy. and they 
perceived assisted negodauons as an extra layer on their convendonal proce- 
dures. That may have increased percepdons that the process was cumbersome 
and artiticial. To some, the mediadon services were accepted as a gift'* rather 
than a iccognized neecL but to others the team was superAuous and unnecessary 

In time it became apparent that several pames involved in the task force 
reicc te d the nouon of mediadon. Particularly after the mediadon team carved 
out a passive role, much of the bargaining took place in technical subcomrmt- 
tee meetings and in informal meetings among the technical experts and tradi- 
tional pardes. In electric utility negotiadons. I believe it is important for 
mediators to provide acdve assistance, understand technical issues, and assist 
the parues to create solutions. The technical consultaru was instrumental in 
creating an atmosphere of joint factiinding and gained the trust of both tech- 
nical and nontechnical task force members. In negotiations involving complex 
technical issues. 1 believe mediators should be technically knowledgeable as 
well as have strong process skills. Teams of mediators are useful, but even the 
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process managers muse be familiar with technical issues and take an active rote 
in assisting the parues. 

In the New Mexico negotiations, those closest to regulatory authonrv 
appeared to be mote inclined toward posturing and bhnksmanship. and viewed 
attempts to defme underlying prmdpies as irrelevant, a threat to their authonty. 
or a distracuon. These parucipants may have perceived they had the most to 
lose trom compromise, particularly if it was made in public They may have 
believed that the results of a traditional rate case would \'aiidate their position, 
and apparently decided to hoid out until the last rmnute to get the company 
to give in. This strategy was grounded in a belief that the company believed 
it would get better treatment from the task force than the Comrmssion. The 
participants were not encouraxEed surficiendv durme the task force meetmes 
to cxamme these best alternatives. ' revise their strategies and develop better 
options. 

Experience m this case shows that there will be a reluctance to negotiate 
if any of the panies. by vinue of their proximity to power, perceives an out- 
come closer to their bottom line can be achieved by refusing to identify better 
solutions. If panicipants who are dose to the source of regulatory authonry 
believe they wiQ lose credibility as a result of negotiating, they will be unwill- 
ing to let go of extreme positions. 

The New Modco Rate Moderation Task Force case provides insight into 
assisted negotiations in general, and public disputes in parnculan The case 
addfcsscs tour issues: linking informal advisory processes to formal regulatory 
proceedings (getting the process going); dealing with complex technical issues 
and educatmg the participants: addressing the effects of poor prior relation- 
ships; and defining the role of the mediators. 

The task force was successful in creating an informal negotiating process 
linked to the formal regulatory authority of the Public Service Commission. 
Although the process of discovery was cumbersome, the task force delibeta- 
(sons provided the basis lor the final stipulation. In regulatorv negotiations, while 
Li deadline must be set to provide incentives to negotiate: suifident time should 
be allotted to prepare for iidgation so that it does not adversely affea the negou- 
ations. 

Educatmg the parudpants is an important part of ail negotiations. Citizens 
have a legitimate rule to play in making public decisions, and the mediator 
should be responsible to help educate participants and ensure that technical 
jargon and assumpdons do not obscure understanding. In New Mexico, while 
the education process could have been managed better, the technical consul- 
caru was crucial to the process of building trust and engendering understand- 
ing. The panies were able to use the flexibility in the process to raise questions, 
discuss ele m ents of the proposed plans, and invent new opdons. 

The quality of past relationships and the expectations for the future are 
important to the outcome of all negotiauons. not lust public disputes. During 
the New Mexico meaings, the negotiauon process did help to unprove rcia- 
clonships among the pames. in early meetings, there Tv-as visible animosity 
between members of the task force and the company: these frictions substan- 
tially diminished by the final meeung. This development increased their capaan- 
to commumcate. and is likely to be helpful in future negotiations. 
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in most assisted negotiations, it is up to the mediators to establish credi- 
bility and define their role by building trust and maintaining the respea or the 
panics. In regulatory disputes, it is important tor the mediators to meet with 
the panies as early as possible to begin the process of gathering informauon 
and building positive relationships before the deiibeiauons begin, finally 1 think 
it is essential for mediators in regulatory negotiations to take an active role in 
assisting the panies to create alternatives and move toward agreement. 

NOTES 

1. The Naziorui Rceuiaxofv Research Insutuce is the otfidai rescaich ami or the National Associ- 
ation or Re^laiorv Commissionen INARITCV The orpantzaiion engages m research, publishes 
(he NRRl Quartertv Bulletin, provides absttacts ot rec en t taxe cases, and presents imormaiton 
about reiKulatorv issues. 

2. The Edison hlconc iastituie is the ononuation reprcseruins tnvcstor-owned eiectnc utilities. 
It provides research on re^laiorv and technical issues, direct technical assistance, newsletters 
and publications and legislative lobbving services tor member utilities. 

3. The cosi-ot-scrvtce model is used to measure itic impact of differing rate changes and 
rate treatment on the financial opeiuion of the company. It models the tinaxKtal scruaure ot 
the company and produces financial statements in response to di/fering operaung assumpttoiu. 

4. At the request of the task force, the PSC had earlier extended the negotiating deadline 
by two months, and had indicated through their legal counsel that requests for additional time 
would not be granted. 

5. During the final months of negotiation, there were sevcnl changes in the business and 
regutau>rv environment that shaped the final agreement. A newly eiecced governor in New Mex- 
ico appomted ail new public service ccmunissionen, adding tegulatory unccnainty for the com- 
pany atul the intervenors. The Attorney Geneial. supp o rte d by the PSC statf. was prepared to 
testify in the rate modcraiion hearings that the plant should be r epr iced much lower lat a cost 
comparable to a coal fiuUity), resulting in a substantial financial disallowance for the company. 
An audit of the piam's constniaion was about to be released revealing cost overruns due to mis- 
managemers of tlie construction process. A pending laie case for the co m p any was going to include 
a review of the management prudencv of the company's coruinued participation in the projea. 
As a result of the settlemem. the Public Service Comnussion approved a plan for the diversifica- 
tion of the company, helping the company s future tinanctai prospects. 

6. In addition to the three pe r c ent cap on rates ibr three years with no increases for the 
tbllowing ten. the third generating umt was disallowed in the rate base because the company 
made substantial cash on the sale and lease-back of unit two. thereby solving a severe cash flow 
problem, bome capital costs were allowed to be de f er r e d , and then written off in 1994. The cost 
of service items above the three perceru pnce cap were accumulated in a d ef erred account, and 
if not r eco v ered by 1994. wnrten off. The cost of fud for the reactor was capped and perform- 
ance program was instituted in which the company would benefit if the plant performed well, 
but would be penalized if it did not. The cost of the next lUO Megawatts of power that the com- 
pany brings on line was limited to the pnce of power in the regional power system. 

7. The technical coruultaiu commented that he had never seen the availability of this level 
of Informauon nor such a thorough discussion of altemauves in a rate case 

8. In addition to preparing for the New Mexico task force meetings and responding to inter- 
rogatories, bl Paso fclectnc Company was involved in a rate moderation cask force in Tcss. estab- 
lished by the Texas Public Service Comnussion. At the start of the process m New Mexica there 
was discussion of combining both the Teaos and New Mexico cask forces, but die idea was dropped 
because of problems with the individual state s schedules and the logistics or coordinaung two 
sets of interests and panictpaius. 
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EXECUTIVE SUMMARY 
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This report analyzes che conduct and outcome of a project to dcironstratie 
the application of "principled negotiation" in resolving disputes air.png electric 
utilities, their regulators, and consumer and environmental-interest groups o 
Principled negotiation is an approach to dispute resolution which has been 
clabornted by researchers and practitioners at the HaT-vard Program on Nego- 
tiation. The method seeks to establish a process of joint problem-solving 
^mong the parties to a controversy as a means for arriving at a workable and 
durable agreement. 

The demonstration was sponsored by Edison Electric Institute (EEI) and 
overseen by a Task Force consisting of representatives from EEI, the utility 
industry, utility regulators, and consumer and environmental organizations. 
The principal activity of the project was to support three selected nego- 
tiations by providing mediation and logistical support services. The Task 
Force pngaged the Public Dispute Program (PDP) at Harvard to manage research 
nnd support functions associated with the demonstration. It later engaged 
T^chniCril Dovnlopmrnt Corporatinn to conduct nu Independent evaluation of the 
project, ol* which tiiis is the final report* 

The results of th*? demonstration indicate that principled negotiation 
techniques can be useful as a supplement to the more formal processes of 
utility regulation. Specifically, it can be used to clarify the interests of 
parties to a particular dispute j> to elaborate the range of possible solutions, 
to introduce new information into the process of regulatory decision-making, 
to fashion agreements among the parties regarding future actions, and to forge 
more constructive relationships among the disputants. Thus, both the substan- 
tive^ accomplishments of the negotiations and their effect on the relationships 
nmong the parties must be taken into account in any evaluation. 

Two of the negotiations achieved significant successes on both the sub- 
stantive and organizational dimensions outlined above. Tlie third negotiation 
collapsed without much progress on either. In preparing this analysis. Tech- 
nical Development Corporation attempted to Identify elements in the substance, 
setting, and conduct of the negotiations which may have contributed to these 
differences in outcomes. 

Setting for the Project: The Problem of Confrontation in Dispute Resolution 

EEI and the members of the Task Force undertook this project out of 
concern for the increasingly confrontational nature of disputes among util- 
ities, their regulators, and environmental and consumer organizations. Util- 
ities and intervenors, they believed, frequently used the formal regulatory 
process primarily to attack each other's analysis of the questions and to 
sharpen conflicts, rather than to search for mutually beneficial solutions. 
Moreover, dissatisfied parties often appealed administrative decisions to the 
courts, or carried the conflict into the political arena. These escalations 
led r.ot only to delay and Increased expense, but to the obscuring of useful 
information nnd alternatives in the regulatory decision process. 



Principled Negoriation as an Alternative 

Infernal negotiations have long been a part of the process of regulation. 
However, the proponents of principled negotiation are careful to distinguish 
it from the conventional approach. The latter they characterize as a random 
sequence of offer and counteroffer which may or may not produce agreement, 
much less a settlement, which speaks to the joint interests of the parties. 

By contrast, principled negotiation ideally involves an orderly sequence 
of steps from which an agreement is ultimately induced. The first step is the 
clarification of the parties' interests. Once the parties have made their 
interests clear to themselves and to each other, the next step is to elaborate 
the attributes of an agreement which would account for those interests. This 
exercise provides a set of "objective criteria" by which to evaluate alterna- 
tive solutions. The parties then cooperate in generating alternative approaches 
to resolving the dispute and in collecting information to characterize each 
approach in relation to the criteria. This shared responsibility for search 
and analysis is also a distinctive feature of principled negotiation. Once an 
acceptable approach is reached, the participants must then fashion a method 
for implementing it, accounting for the resources and constraints of the 
organizations and constituencies represented. 

The proponents of principled negotiation flesh out this general approach 
with many practical tips aimed primarily at promoting effective communication 
and strengthening constructive relationships among the parties. 

Principled negotiation can be carried out without a mediator. However, 
the demonstration cases all involved complex Issues and a dozen or more parties. 
Given this situation, the project managers and Task Force believed that the 
use of an independent mediator familiar with principled negotiation and utility 
issues was necessary. Also, to increase the "political stability" of any 
agreements, the Task Force and PDF sought to include interested parties beyond 
the usual set of participants in formal hearings. 

The Negotiations; Issues and Outcomes 

New Mexico : At issue in New Mexico was a method for moderating projected 
electric rate increases at El Paso Electric Company associated with bringing a 
nuclear generating plant on line. The New Mexico Public Service Commission 
(PSC) ordered that a Task Force be convened to develop a rate moderation plan 
as part of a docketed case dealing with the issue. The PSC was to serve as 
facilitator for the negotiations, a role it had played in previous cases. Two 
months later, EEI selected the negotiation for support, at which point a 
mediator was Introduced to the process and the range of participants expanded. 

With the help of an Independent technical consultant, the Task Force 
identified the basic dimensions of a rate moderation plan and developed numerous 
variations. Coalitions grew up around two approaches which differed prin- 
cipally in the degree of financial risk the utility would bear for fluctuations 
in the utilization of the plant. As the deadline for agreement approached, 
the negotiations developed into unmediated bargaining sessions among members 
of the coalitions. Although the PSC granted a one-month extension, no 
agreement was reached. 
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The PSC Is now considering the two plans developed in the negotiations as 
pai-t of chis formal hearing on the rate modification plan. The commissioners, 
representatives of the utility, and a number of other participants feel the 
negotiatinr! resulted in clarifying issues ;ind elaborating alternatives. They 
also feel rhe negotiations helped contribute to constructive relations among 
rhe participants. Some other participants, however, do not share chis assess- 
menc . particularly Chose who had extensive prior experience with the formal 
regulatory process. 

In the oarly sessions, the other parties moved successfully to broaden 
the scope of the discussions to consider general planning issues involving 
demprd-forecasting and supply strategies. Also, regulatory agencies elected 
to participate only in an advisory capacity; the Department of Public Utilities 
(DPU) ejected not to attend the sessions. 

Working with an independent technical consultant, the parties developed a 
consensus document which called for the utility to undertake certain planning 
and political tasks. The basic thrust was to ensure that conservation and 
loan management opportunities were recognized in the corporate planning process. 
The other parties agreed to support Edison in this planning effort. 

Ratification of the document was threatened by a DPU decision which took 
Edison to task on a variety of management issues. A number of the other 
parties felt that Edison might adhere only to the DPU's prescriptions and fail 
to honor the agreement. However, the parties worked out a monitoring system 
which was incorporated into the document. All parties but one signed this 
version of the document. The one party that did not sign wrote a letter in 
support of the overall process and would consider signing other documents that 
might emerge from continuing discussions. Virtually all the participants 
found the negotiations worthwhile for the increased level of understanding and 
knowledge they built among the participants. 

Colorado : The negotiations in Colorado concerned the development of an admin- 
istrative procedure to link certification of energy-supply facilities to the 
development of least-cost electric supply plans. The negotiations were initi- 
ated by a Public Service Commissioner. Prior to the beginning of the nego- 
tiations, the PSC staff released a draft version of a rule which specified the 
planning/certification procedure in some detail. Consumer and environmental 
organizations felt the draft rule reflected their interests and positions on 
the issue. The utilities questioned the need for the rule in the first instance 
and found the draft approach unacceptable. Both sets of parties saw little 
benefit in negotiating, and efforts to recast the process as a more general 
policy dialogue were unsuccessful. The process collapsed after seven meetings, 
with no substantive accomplishments and tensions among the parties unabated. 



Lessons Learned 

Preconditions : Perhaps more than anything else, the success of a given nego- 
tiation depends on whether the situation and parties are "ripe" for the 
process. The following emerged as the most important elements of the environ- 
ment for the negotiation. 
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All parties must perceive opportunities for gnin through 
negotiation which are more attractive thfln their best 
nlternativG strategy. This clearly was not the case in 
Colorado, and most participants credited the lack of 
rr.otivation among the parties as the principal reason for 
the breakdown of the negotiations. 

Tlie regulatory authority must make clear its 
relationship to the negotiations nnd the status it will 
accord their results prior to the beginning of 
discussions or very early in the process- There was 
some ambiguity in these circumstances in both Colorado 
and New Mexico, and participants felt it contributed to 
problems in the negotiations. 

The scope of the negotiations must be fitted to the 
resources — personnel time, elapsed time, and money — 
available for them. 



Resources : The resources required for the proper conduct of principled nego- 
tiation involving complex issues are substantial. In the long run, the 
negotiations may reduce the expenses and uncertainty associated with regula- 
tory disputes, but it is to, early to make such an assessment. Organizations 
contemplating whether to initiate or participate in a negotiation must weigh 
what they hope to accomplish against the cost. Some objectives, such as 
building of constructive relationships or the narrowing the scope of a dispute, 
are unlikely to be achieved in the formal regulatory setting. 

^ The negotiations in New Mexico and Massachusetts required 11 
and 18 months, respectively. 
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The persons involved spent from 15 to 150 work days on the 
negotiations, depending on their role in the negotiations and 
their responsibilities within their own organizations. 

Fees for mediation and other logistical support services 
amounted to between $25,000 and $40,000. 

In New Mexico and Massachusetts, the parties found it necessary 
to engage an independent technical consultant to organize the 
fact-finding activities of the negotiation. This is likely to 
be the case where the parties vary a great deal in the level 
of technical command over the Issues at hand. 



Initiation and Conduct of the Negotiations 

" The negotiations should be initiated by organizations that have sufficient 
resources to finance preliminary activities, including a mediator's efforts 
to interview potential parties to assess the prospect for the negotiations. 
In the utility regulatory environment, such organizations would include 
commissions and the utilities, themselves. 
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' Sources of funds to pay for the mediator nnd consultants should be 
identified in advance. Responsibility for these funds became a disruptive 
issue in several of the cases. 

Ill Liiict.''.! sessions it is usefu] , where it t^ possible, to proceed 
incrementally in defining the scope and goals of the negotiations. 

The p;arties in all three negotiations felt that the project's attempt to 
bronden the rnnge of participants in the negotiations was appropriate and 
resulted in the introduction of new information and concerns into the 
process. However, they felt the inclusion of soire pnrties with no 
discernible stake in the outcome diluted che seriousness of the 
proceedings. 



FINAL REPORT 



INTRODUCTION 

In September 1984, the Edison Electric Institute (EEI) initiated a pilot 
project to test "principled negotiation" as a means for resolving disputes 
among utilities, their regulators, and environmental and consumer interest 
groups. The major activity of the project was to support three selected 
negotiations by providing mediation c->rd logistic services. EEI convened a 
Task Forc2 composed of utility, state utility commission, and public-interest 
group representatives to select negotiations for support and to oversee the 
project. The Task Force engaged the Public Disputes Project (PDP) unit of 
Harvard's Program on Negotiations to manage the project. PDP's work encom- 
passed a number of tasks, including: conducting a national survey to identify 
disputes for which principled negotiations would be appropriate; identifying 
qualified mediators for the consideration of the parties to the negotiations; 
and providing logistical support in the form of documentation. 

This report examines the experiences of the three mediated negotiations 
and attempts to identify some of the practical lessons they offer for utilities 
and others who may be contemplating the use of these techniques. The analysis 
focuses on the following questions: 

*" What can pnrticipants hope to accomplish through principled negotiation? 

° l>rhen is it appropriate to use this approach: i.e., what situations appear 
conducive to success? 

^ l-Zhat practical steps may be taken in the initiation and conduct of the 
negotiations to make success more likely? 

** What are the resource and time requirements for such negotiations? 

As in all complex transactions among multiple parties* the success of a 
given negotiation is influenced by many idiosyncratic factors. A sample of 
three hardly provides the range of information needed to make firm statements 
about what works and what does not. However, certain patterns do emerge in 
the case narratives. It is worthwhile to keep these in mind as participants 
in the utility regulatory arena search for new, more effective methods for 
addressing the conflicts they face today. 

The report is organized in two sections. Section I provides background 
to the analysis of the negotiations. It discusses the basic attributes of 
principled negotiation and its potential benefits in the context of customary 
approaches to regulatory procedures. It also provides a narrative of the work 
of the EEI Negotiations Task Force > and summarizes the issues and outcomes in 
the three pilot negotiations. Section II presents an analysis of the nego- 
tiations, concentrating on the questions mentioned above. 

The analysis section is based on case studies of the three negotiations. 
These case studies were carried out by Technical Development Corporation (TDC) 
under contract to EEI. Research for the studies involved interviews with most 
of the parties to the negotiations, such as the mediators and the project 
director for PDP, and review of documents, including: the minutes of the 
negotiating sessions and other documents produced by the local task forces; 
relevant regulatory materials; and a final report on the project produced by 
PDP. Drafts of the case studies were circulated to the interviewees for 
comments on accuracy and completeness. These comments led, in some cases, to 

- 1 - 



further research, which has been integrated into the final text of the studies, 
The complete text of the Case Studies is available upon request from EET. 



I. BACKGROUND TO THE ANALYSIS 



A. Setting for the EEI Negotiations Project 

Recently, increases in energy prices, as well as in public awareness and 
political organizing around consumer and environmental issues, have sharpened 
the conflict among utilities, consumer and environmental interest groups, and, 
in some cases, state utility regulatory authorities. Observers and partici- 
pants have expressed concern with the way these conflicts are planning them- 
selves out in the conventional regulatory process. Complex technical and 
financial issues are hotly debated in administrative hearings. The parties 
frequently flood the commission staff with information, or withhold it, hoping 
to gain advantage over opponents. With increasing frequency, parties dissat- 
isfied with the results of administrative hearings appeal decisions to the 
state courts on procedural grounds. This further distracts from efforts to 
deal with the substantive issues at hand, and increases the costs and delays 
associated with operating the utility. 

Parties to many regulatory battles have sought informal settlements in 
order to avoid litigation, but this approach also has limits. In the informal 
setting, the party with the most power to act independently is likely to 
dictate the terms of the settlement. Without the documentation and rules of 
administrative process, parties may settle without the approval of their 
constituencies. Alternatively, they may fear criticism from their constituents 
for lack of vigor in pursuing their interests, and thus refuse to settle. In 
these situations, the conflict may spill into the courts, and from there into 
the legislature, the Governor's Office, and the press. Once this happens, the 
kind of adversarial fact-finding procedures associated with conventional 
regulatory practice can become even more dysfunctional. Moreover, in these 
cases the utility is often portrayed as being utterly insensitive to consumer 
and environmental concerns, even when the parties share certain interests. 

Over the past two decades, the parties to environmental disputes have 
been exploring the use of mediated negotiations as a supplement to the regula- 
tory process. The techniques have been used with various degrees of success 
in hundreds of cases. In some» negotiations result in an agreement among the 
parties, which is submitted as a stipulation for consideration by the appro- 
priate regulatory authorities. Even when agreements are not achieved, the 
negotiations can serve to narrow the scope of the dispute, clarify issues, and 
organize information for consideration by the regulatory authorities. In 
other cases, educated negotiations have been used to clarify areas of agree- 
ment, disagreement, and common interest among parties to disputes over broad 
policies, such as criteria for assessing the environmental impact of off-shore 
oil drilling. These "policy dialogues" have been useful in establishing the 
framework for policy and program development in areas involving multiple 
parties and regulators. 
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Principled Ne^ociarion 

In developing the EET project, the Task Force and PDF sought to use the 
techniques of principled negotiation in a mediated, multi-party setting. 
Principled negotiation is an approach to dispute resolution which has been 
developed and advocated by the Harvard Program on Negotiation. Ideally, it 
involves an orderly sequence of steps from which an agreement is ultimately 
induced. The first step is the clarification of the parties* interests. Once 
the parties have made their interests clear to themselves and to each other, 
the next step is to elaborate the attributes of an agreement which would 
account for those interests. This exercise provides a set of "objective 
criteria" by which to evaluate the alternative solutions. The parties then 
cooperate in generating alternative approaches to resolving the dispute and in 
collecting information to characterize each approach in relation to the 
criteria o This shared responsibility for research and analysis is also a 
distinctive feature of principled negotiation. Once an acceptable approach is 
reached, the participants must then fashion a method for implementing it, 
accounting for the resources and constraints of the organizations and constit- 
uencies represnnted. 

The proponents of principled negotiation flesh out this general approach 
with many practical tips aimed primarily at promoting effective communication 
and strengthening constructive relationships among the parties. The latter is 
emphasized as an important outcome of the negotiation » ore that facilitates 
implementation of any agreements as well as fruitful dealings in the future. 

Principled negotiation can be carried out without a mediator. However, 
the demonstration cases all involved complex issues and a dozen or more 
parties, each with its own interests and agenda. An independent mediator was 
therefore used to accomplish a number of necessary functions. These included 
establishing ground rules for participation and publicity, setting the scope 
and agenda of the process » coordinating and refereeing joint fact-finding, 
handling the logistics of notice and reporting, and generally keeping the 
negotiations on course. 

In structuring the negotiations at each site, PDF sought to broaden the 
range of organizations invited to participate beyond the circle of customary 
parties and interveners. PDF claimed a number of potential benefits for this 
strategy. By including all those with a material stake in the outcome of the 
negotiations, any agreements reached would be less likely to be challenged in 
the courts or through political processes. Also, the inclusion of a broad 
range of interests would lead to more comprehensive information and the elabo- 
ration of a broader range of alternative solutions for consideration by the 
regulatory authorities. 

Finally, the PSF's approach called for the development of a written 
agreement and formal ratification by participating organizations. This was to 
afford some of the accountability usually provided by administrative rules. 

The above description of principled negotiation suggests there are two 
dimensions to be examined in assessing the results of a given negotiation: 
one can be called substantive; the other organizational. On the substantive 
dimension, the "highest** achievement would be the development of a written 
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agreement among the parties which is ratified by their constituencies; but 
there are other positive results. These would include the narrowing of the 
scope of the issue to be considered by the regulatory authority, the develop- 
ment of information and analyses to be entered into formal fact-finding; the 
elaboration of alternative solutions, and the clarification of the parties' 
interests. All of these could assist the regulatory authority in coming to a 
decision which accounts for the interests and concerns of the parties and the 
most complete possible information set. 

On the organizational dimension, there are a number of indicators of 
success. These include the parties' expression ox respect for others in the 
negotiation, continued cooperation in the implementation or refinement of 
agreements, and continued purticipat ion in utility regulatory matters by 
parties who are new to the process. These new relationships can be very 
valuable in the future regulatory and political dealing of all parties con- 
cerned. 

In evaluating a negotiation, both its substantive and organizational 
aspects and accomplishments must be taken into account. Moreover, the eval- 
uation must be informed by our assessment of where the parties stood on the 
issue, and in relation to each other, before the negotiation began. 
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E. Work of the EEI Task Force 

EEI's invoivemenc with alternative dispute resolution dates to early 
1984, when the Institute sponsored a series of dialogues among representatives 
of electric utilities, regulatory commissions, and national consumer organiza- 
tions. One of the dialogues focused on alternative dispute-resolution methods. 
The workshop was led by Lawrence Susskind, Executive Director of the Program 
on Negotiations at the Harvard Law School, The participants in the workshop 
were encouraged by this experience, which included a simulation of a negotiating 
situation. At the end of the session, the participants agreed to support the 
demonstration of mediation and negotiation in electric utility regulation. 

The EET participants convened a Task Force composed of representatives of 
utilities, consumer organizations, and regulators to oversee the demon- 
stration. The Task Force retained PDF to manage the demonstration, under the 
direction of Professor Susskind. The Task Force first met on September 20, 
1984p to chart out the program. 

The first step was to solicit nomination for negotiations to sponsor* 
Working through Task Force members, utility officials, regulators, consumer 
activists, and professional mediators nationwide, PDP and the Task Force 
received some 20 nominations, consisting of a brief description of the issue 
to be negotiated and the parties involved. PDP staff followed up on these 
nominations, interviewing key parties to obtain their assessment of the situa- 
tion. The PDP staff prepared brief nomination reports, and evaluated them 
according to a set of criteria developed by Professor Susskind and the Task 
Force. These criteria are listed in Exhibit I. At a meeting in April 1985, 
the Task Force selected four negotiations for support. In one of these, the 
pnrtiof; elected not to participate because they preferred to work without an 
outside mediator. The Task Force recommended providing support to nego- 
tiations in Colorado and New Mexico in June 1985. In November, support to 
negotiations in Massachusetts involving Boston Edison was approved. 

Once the sites were selected, PDP assisted in identifying the potential 
mediators for each site and introduced them to the parties for their consid- 
eration. PDP also interviewed potential parties and facilitated an organiza<* 
tional meeting to explore preliminary issues in developing the negotiations. 
Throughout the process, PDP staff attended meetings to document the proceedings. 
The mediators also prepared documentation of all meetings. These were not 
considered official minutes. 

The negotiations in New Mexico and Colorado ended without agreement in 
December 1985, although components of the issue in New Mexico are now being 
considered by the Public Service Commission in that state. In Massachusetts, 
all the parties to the negotiation except one signed an agreement in October 
1986. 
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EXHIBIT I 

Criteria for Evaluating Candidate Demonstrations 
(not in rank order) 



** The issues at stake should be of sufficient importance to encourage all 
stakeholding interests to participate in face-to-face negotiations, 

** The coir.plexity of the case should be commensurate with the technical 
resources available to the parties. 

** The projected time horizon of the case should coincide with the 12-18 month 
life of the project. 

*" All stakeholding interests must be able to be credibly represented (i.e., 
they should have qualified representatives willing to conunit enough time 
and who are empowered to speak for them). 

** All parties should be willing to pledge to negotiate in good faith. 

** There should be a history of relatively cordial relations among the 
parties. 

** The key players in the negotiation should be unlikely to change during the 
course of the demonstration negotiation. 

** The case should not be politicized to a point where the negotiating parties 
have lost control over the outcome. 

^ There should be no pending litigation among the parties. 

** Obstacles to information-sharing (i.e.. proprietary date or anti-trust 
constraints) should be absent. 

** Local financial support to enhance the resource Pool should be available 
from private sources. 

** All parties must be willing to cooperate with a mediator and a document 
evaluator (whom they help to choose) . 

** The demonstration negotiation, if successful » should have national 
significance and be replicable. 
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C, Sunnnary of Negotiations 

New Mexico 

At issue in New Mexico was a method for moderating, projected electric 
rate increases associated with bringing n nuclear ge:nerating plant on line. 
the EL Paso Electric Company had invested in the Palo Verde nuclear plant. It 
was projected that rates would have to double when the plant came on line in 
the Autumn of 1985, in order to cover increases in capital and operating 
costs. 

In February 1985, the New Mexico Public Service Commission (PSC) ordered 
that a Task Force be convened to develop a rate-moderating plan as part of a 
docketed case dealing with the issue. The Task Force consisted originally of 
eight parties customarily represented in such cases; among them, the electric 
company, an association of large power users, the Attorney General, and the 
Department of Defense, whose White Sands installation is located in the 
Company's service area. The development of the Task Force was facilitated by 
the assistant counsel of the PSC, who enlisted the parties and established 
early ground rules. The Task Force was charged with developing a plan that 
would mitigate the impact of the Palo Verde investment of the ratepayers while 
maintaining the financial solvency of the utility. Among the variables which 
could be manipulated in the plan were the criteria for the recognition of the 
investment in the rate base, conditions for the sale of part of the invest- 
ment, incentives for capacity utilizations, and limits on the amount of annual 
rate increases permitted. 

EEI selected this negotiation for support in April 1985, at which time a 
mediator was introduced to the process o At that point, the PDF recruited 
additional parties to the negotiation, including a number of elected officials 
and groups such as the American Associations of Retired Persons. In the early 
sessions, the group approved the choice of a mediator and set ground rules. 
Some of the more Important rules Included the requirement for consensus in 
framing an agreement, authorization of press attendance, and provision for 
hiring an independent technical consultant to assist and referee in joint 
fact-finding. 

As the group dealt with procedural matters, coalitions began to form 
around substantive positions on the matter at hand. One consisted of the 
Attorney General and the Associations of Large Power Users; the other consisted 
of the Department of Defense, which was represented by a consultant who had 
previously worked for the Company > and of the powers users from the £1 Paso 
service area. In all, the Task Force produced about half-a-dozen plans, which 
eventually were pared to two, representing the positions of the two coalitions. 
However, the plan put forward by the Attorney General and the Large Power 
Users would have obliged the Company to shoulder more of the financial risks 
related to fluctuation in capacity utilization. 

A crucial Task Force meeting took place in October, at which the parties 
undertook to weigh the merits of the competing plans. Going into the meeting, 
the Company made it clear the it felt the plan put forward by the Department 
of Defense and its allies (the "Blue Book") offered the best opportunity for 
compromise. On the first day of the meeting, the parties compared the plans, 
point by point. This session ended with the Company expressing misgivings 






about aspects which both plans shared. The next day began with a long, unme- 
diated caucus between the Attorney Cenernl roalition and the Compnrv. This 
produced .1 third nlternative; tiie Company would restrict annual rate growth no 
4% in return for a free hand in managing the various mechanisms for controlling 
costs. This plan was not acceptable to the rest of the Task Force members, 
and the rrceting ended in an acrimonious impasse. 

From November to the PSC deadline in December, the negotiations developed 
into private, closed bargaining among the two coalitions and the Company. In 
a couple of cases, the mediators were excluded from these sessions, and no 
documentation was kept. The parties were unable to reach agreement, and the 
negotiation was terminated. The issue is now before the PSC, where members of 
the PSC staff and representatives of the Company are attempting to negotiate a 
plan. The parties report that they are making use of the the Task Force's 
work in the negotiations. 

On the substantive dimension, the New Mexico negotiations appear to have 
achieved some success. A great deal of analysis was brought to bear on a 
complex issue, and a number of alternative approaches to the solution were 
defined. Representatives of the Commission and the Company report using this 
work ns a point of departure for furtiier negotiations and rulemaking. Commis- 
sion staff, on the other hand, feel that the analytical work was of somewhat 
less value in the current negotiations. 

Among the various participants, assessments of the organizational value 
of the negotiations have been mixed. The PSC Commissioners and the principal 
representatives of the Company fe*»l that the negotiations were worthwhile for 
the exchange of information, analysis, and views. Tliis assessment is shared 
by a number of parties who do not typically intervene in utility cases. 

Other participants — representatives of the Attorney General, the Large 
Power Users, and the Department of Defense — are less satisfied with the expe- 
rience. They feel that the process of educating participants and coordinating 
their work was unnecessarily cumbersome. They also feel that antagonism among 
many of the parties was heightened by their interactions in the negotiations. 



Colorado 

Negotiations in Colorado were initiated by a member of the Public Service 
Commission. The Conmissioner anticipated that a number of Colorado utilities 
would soon apply for certificates to construct generating facilities, and he 
was concerned that these applications would raise considerable conflict among 
utilities, consumer advocates, and environmental groups. He was further 
concerned that there was no method to which the potential parties to such a 
dispute had agreed for evaluating the need for new generating facilities. The 
Commissioner, therefore, wished to engage the parties in negotiations to 
establish a resourced planning procedure. 

Around this time, the Commissioner had become aware of efforts in other 
western states, notably California and Nevada, to link utility facility certi- 
fication to long-range system planning. Under these regulatory processes, 
approval of the acquisition or construction of new energy resources is contin- 
gent on their being part of a "lowest cost" plan which the utility must update 

- 8 - 



regularly and submit to the Commission for review. The Commissioner directed 
liis scntT CO (iovclop drnft guidelines for tlie planning process. Instead, the 
staff produced a draft ru]o based largely on the Nevada resource-planning 
legislation. The Commissioner felt that this proposed rule could serve as a 
basis for a mediated negotiation process and applied to EEI for project support. 

Unfortunately, the circulation of the proposed rule served to polarize 
the parties prior to the initiation of the negotiation. The utilities felt 
that their planning efforts were adequate and questioned the need for the rule 
altogether. Consumer and environmental groups felt that the draft rule repre- 
sented the best solution to the problem and saw little advantage to negotiat- 
ing. They preferred to move immediately to formal rulemaking. 

The negotiations, themselves, comprised a series of seven meetings begin- 
ning in July 1985. At the first, the utility representatives stated that they 
would not make the proposed rule the subject of the negotiations. The parties 
then decided to break the negotiations into two phases. The first was to be 
an educational process on resource planning, designed to educate participants 
on the basic principles and on planning methods used in other states. The 
second plini^.*^ would consist of a policy dialogue on resource planning, leading 
to Che development of a proposed approach. The educational phase was plagued 
by controversy over the availability of resources to support the participation 
of environmental and consumer groups and fees for independent technical con- 
sultants » Many of the consumer and environmental groups also felt the educa- 
tional effort was marred by a condescending attitude on the part of at least 
one utility and the consultant it engaged to present its planning process. 

At the final session, the utility offered to continue the process and to 
fund 75% of the costs, on the condition that the discussion begin with examining 
the need for the rule. The other parties were not willing to proceed on that 
basis, and the negotiations were terminated. 

The Colorado negotiations appear to have been a failure on both the 
substantive and organizational dimensions. No progress was made toward an 
agreement, and the negotiations appear to have produced little by way of joint 
fact-finding or alternative solutions. Participants report the process did 
not reduce tension among the parties, and in some cases exacerbated them. 
Virtually all those interviewed characterised the negotiations as a waste of 
time. In assessing the cause of this breakdown, most participants identified 
the polarization caused by the release of the draft rule as the major con- 
tributing factor, along with lack of a clear message from the Commission as to 
how the results of the negotiation were to be integrated into the formal 
regulatory process. 

Massachusetts 

Members of Senior Management at Boston Edison initiated the development 
of the negotiations in Massachusetts. Edison managers felt that rapid growth 
in downtown commercial building would lead to a dramatic Increase In demand. 
They were concerned that controversy over demand forecasts, which must be 
filed annually with the Massachusetts Energy Facility Siting Council, might 
delay the Company's ability to respond to increases in demand, either through 
the acquisition of power from sources off the system or through the 
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conscruccion of new plants. Further, Edison mnnagers had experienced diffi- 
culty in recovering the costs of its conservation and load management programs, 
because che utility had been unable to convince the Department of Public 
Utilities (DPU) of their efficacy and cost effectiveness. Edison, therefore, 
wanted tc engage consumer advocates and regulators in negotiations leading to 
the development of a consensus forecast of demand growth. In the process, 
Edison iioned to demonstrate the sincerity and competence of this corporate 
P I .Milling c I ) ») L't . 

As the mediator conducted individual "conflict assessment" interviews 
with potential parties, it became clear thnt the consumer and environmental 
groups wished to expand the scope of the negotiations. Rather than confine 
discussion to demand forecasting, these groups wanted to bring in the full 
range of planning issues, including assessment of supply sources and poten- 
tials for conservation and load management. At the organizational meeting, 
Edison indicated it would be willing to broaden the scope of the process. 

The group then charged a subcommittee to draw up a "Participation Agree- 
ment" outlining the goals, scope, intended results, and ground rules for the 
negotiation. The intended outcome of the process was to be a written set of 
consensus recommendations to be presented to organizations which would have a 
role in their implementation. These would include regulatory agencies. The 
recommendations were to cover preferred options for increasing supply or 
decreasing demand, along with strategies to test and implement these options. 
Among the important ground rules was the requirement for consensus on the 
rorommcndntions and the crcntlon of n category for "Advisory Parties." These 
include, for the most part, regulatory agencies wlio wanted to be represented 
at the negotiations, but who felt they could not sign an agreement without 
compromising their position as regulators. It is important to note that the 
DPU chose not to participate on any regular basis, although the Chairman did 
offer to address the group. 

Edison made available $25,000 to support the negotiations. About two- 
thirds of this total was used to engage a technical consultant to assist in 
the negotiations. The consultant was chosen by the group on the basis of the 
scope of work drafted by a subcommittee. The remainder of the funds were used 
to support the work of consultants representing two of the consumer advocacy 
groups. 

Once the procedural issues were settled, the group broke into subcommit- 
tees to develop findings and recommendations on three aspects of the project: 
forecasting techniques; supply options; and conservation and load management 
opportunities. These subcommittees worked with Edison personnel and the 
consultant to develop the reports. Tn May 1986, the reports were submitted to 
the mediator, who drafted a consensus document. The document consisted of two 
parts: a findings section which summarized that work of the subcommittees; 
and an agreement which outlined specific actions the parties were to under- 
take. For example, Edison agreed to make certain technical improvements to 
its demand-forecasting model and to support efforts to pass appliance effi- 
ciency standards in Massachusetts. Other parties agreed to urge the DPU to 
clarify its standards and procedures for conservation and load management 
program cost-recovery, among other undertakings. The document was circulated 
to the parties in May. 
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ill iatf^ June, the DPU issued its decision on the 1986 Boston Edison race 
case. In it, the DPU castigated the Company for lack of progress on conserva- 
tion and load management, and detailed the kinds of programs for which it 
would approve cost-recovory . This decision cast some shadow over the rati- 
fication process. Consumer and environmental advocates felt that the DPU 
decision may have outdistanced the agreements achieved through the nego- 
tiation. They feared that„ if they signed the document, they might legitimize 
the Company's inaction on any programs except those explicitly ordered by the 
DPU. As a result, a number of the consumer and environmental groups suggested 
that provision to monitor the agreement be included in the consensus document. 
The Company agreed to this suggestion. The monitoring provisions called for 
the group to meet annually to review progress on the various aspects of the 
agreement. The document was signed by all parties except one in October 1986. 
The group that did not sign wrote a letter in support of the overall process, 
and expressed a willingness to sign a consensus forecast if it were developed. 

Clearly, this negotiation was successful on the substantive dimensiono 
The parties reached a detailed agreement, ratified It with their organizational 
constitutencies , and instituted a process to monitor its implementation. The 
only problematic aspect of the process was the distant relationship between 
the DPU and the parties. Fortunately, Edison will be able to implement a 
number of the agreements without DPU approval. The negotiations seem to have 
been successful on the organizational dimension as well. All parties report 
that their respect for the technical competence and sincerity of the other 
parties has increased, and that they learned a great deal which will be useful 
in future planning and regulatory endeavors. 
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II. ANALYSIS OF THE CASES: LESSONS LEARNED FROM THE EEI DEMONSTRATION 



The analysis of the cnses revolves around key questions which utility 
officlxilp, reprcsencativoF of consumer or environmental organizations, or 
regulators might ask when contemplating the initiation or participation in 
mediated negotiations. 

** When is the approach likely to be successful? 

** What resources will be required: people, time, money, leadership? 
** How should the negotiation be initiated? 

* IChat are key decisions in the conduct of the negotiations 
which may affect their success? 

A. When are principled negotiations likely to be successful? 

The project sponsor or mediator must assess whether a given conflict or 
situation is amenable to negotiation. PDF and the Task Force developed a list 
of criteria shown in Exhibit I to screen the nominations. Most of these make 
n great deal of sense. The problem is to characterize the situation accurately 
on the basis of interviews with potential parties and review of other historical 
evidence prior to the first meeting. The parties are likely to be nervous and 
the situation volatile at a first formal meeting* If the process gets off on 
the wrong foot, as it did in Colorado, it may be difficult to recover. The 
cases suggest a number of situations to assess before going on to initiate 
negotiations. 

Strategic Positions of the Parties on the Issue : One of the major tenets of 
principled negotiations is that all parties must perceive the opportunity for 
gain beyond their Best Alternative to a Negotiation Agreement (BATNA) . This 
clearly was not the case in Colorado once the proposed rule was circuited, and 
the parties were not able to overcome the impasse caused by their position on 
the proposed rule. 

A second point is that all stakeholding interests must accord the issue 
sufficient importance to commit the resources needed for negotiations. In the 
Boston Edison case, consumer and environmental advocates did not find the 
original framing of the issue — a consensus forecast — to be compelling. However, 
the extension of the scope to cover other aspects of utility planning did 
attract these parties. This extension also fit with the goals of Boston 
Edison in initiating the negotiations. This sequence of events highlights the 
importance of remaining flexible on the scope of the negotiations, allowing 
the parties to commit to the process in an Incremental fashion. 

Scope of the Issue : A review of the literature on regulatory negotiations 
shows that there are no absolute indicators of success or failure in the 
breadth or scope of the issue. However, the scale and complexity of the 
matters at hand may become a problem if they greatly exceed the resources 
available to the negotiations. In most cases, an independent technical con- 
sultant is needed to assist in fact-finding. Moreover, the need for computer 
modelling to test the implications of alternative proposals lengthens the 
schedule and increases the costs of the negotiations to the utility that 
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maintains the model. These logistical problems can be managed, but it requires 
time, money, and the appropriate skills, 

TDC questioned participants to assess, on the basis of their experience, 
what Cypes of issues would be most ;imenable to principled negotiation. Most 
felt that narrow, well-defined issues would be best. However, a sizable 
minority felt that negotiating techniques would be most appropriate in an 
exploratory policy dialogue, where decisions by the regulatory authority had 
not firmly established rules and procedures. Examples of these situations 
included implementation of PURPA regulations and development of conservation 
and load management policies. 

One member of the EEI Task Force, who also participated in one of the 
negotiations, felt that the relative success of the Boston Edison negotiations 
could be attributed, in part, to the fairly vague nature of the outcome. The 
parties committed themselves only to a mode of conduct. No money was Involved; 
no perogatives to act compromised. There was no way to enforce compliance. 
In Colorado and New Mexico, the outcomes of the negotiations would have held 
very real and immediate material consequences for the parties. 

It can by hypothesized that it was the immediate nature of the stakes 
which discouraged settlement. The hypothesis makes some intuitive sense o 
However, in the course of its research, TDC identified a number of cases in 
which utilities had negotiated agreements on issues with immediate material 
implications. Further investigation would be needed to identify factors which 
affected the outcomes of these negotiations. 

Relationship of the regulatory authority to the negotiations : It is Interesting 
to note that the regulatory commission played very different roles In each of 
the three cases* In New Mexico, the Commission ordered the development of the 
negotiating task force as part of a docketed case» but it did relatively 
little to specify the parameters of a possible solution. The parties were 
charged with coming up with a solution that met very broad goals. At first, 
the FSC staff acted as a facilitator among the parties. Once an Independent 
mediator was installed, the FSC Itself became a party to the negotiation. 

In Colorado, the Commission staff developed a very specific approach to a 
potential conflict, and attempted to use the proposed rule as the basis for a 
negotiation outside the framework of a docketed case. The Commission did not 
clarify the relationship between the negotiation and any formal rulemaking 
which might follow. 

In the Boston Edison case, the DPU made it clear that it would not afford 
any special status to the findings and recommendations of the negotiating task 
force in the course of formal adjudication. Despite the DFU's position and 
its decision on the Boston Edison rate case, this negotiation was obviously 
the most successful of the three. 

These results suggest that, at a minimum, the Commission must define the 
status it will accord any agreements made among the parties and the role it 
will play, if any, in the negotiations. The DPU, for example, made clear its 
position from the beginning, and the participants in the Boston Edison nego- 
tiations were able to frame their agenda and goals in a way that acknowledge 
the DFU's position. In Colorado, the FSC failed to clarify how it would treat 
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Che results of the negotiations. This uncertainty was e major complaint among 
the parties. 

Prior Relationships among the Parties : Pursuing principled negotiation requires 
that relations among the parties be at least cordial. Given the adversarial 
nature of some regulatory proceedings, some parties may have developed a 
measure of ill-will towards each other prior to the negotiation. Of course, 
it is the job of the mediator to focus discussion on interests and discourage 
personal attacks. There are also techniques for diffusing personal tension 
prior to the negotiations. Boston Edison sponsored a retreat with consumer 
advocntes to air various customer concerns of a number of constituencies and 
areas of mutual interest among their representatives. Some key parties in the 
Boston Edison negotiations had participated in the retreat, and had found that 
it increased their receptiveness to the proposal for the negotiations. 

B. Resources Required 

Principled negotiation is very resource-intensive. The technique, however, 
aims at reducing the costs of regulation in the long run by promoting joint 
problem-solving and planning among the affected parties. It is too early in 
the evaluation of fonral negotiation as an advocacy to the settlement of 
regulatory disputes to determine whether this benefit has materialized. It is 
also too early to gauge the long-term impact of the demonstration projects on 
their respective regulatory environments* 

Participants in principled negotiation must be willing to trade resource 
commitments against a number of potential benefits: decreased probability of 
legal or political challenges to regulatory decisions; increased credibility 
with customary opponents and the public; and more informed solutions to prob- 
lems* 

Flapsed Time : The shortest process was in Colorado, where the negotiations 
v^crc broken off after six months wicii little accomplished. In New Mexico, the 
negotiations ran into a PSC deadline in 11 months. The Boston Edison nego- 
tiations achieved agreement and ratification in a time frame of 18 months. 
Some factors peculiar to the demonstration contributed to the long duration: 
this was the first time most parties had taken part in mediated negotiations; 
the issues were relatively broad; many of the participants required education 
in the substance of the dispute as well as on the process of principled nego- 
tiation. Given more experience among potental parties and efforts to narrow 
the issue during the initial stages, the process may be shortened. However, 
the sequence of steps — recruitment of parties, development of agenda and 
ground rules, fact-finding, elaboration of options, negotiation and ratifica- 
tion of the agreement — cannot be abridged. Thus, participants should count on 
a lengthy involvement if the negotiations run their full course. 

Personnel Time : Parties to the Boston Edison negotiations reported spending 
15 to 30 days apiece on the process prior to the final round of work on rati- 
fying the agreement. Parties to the New Mexico negotiation report spending 
between 30 and 150 person days on the process over a period of 11 months. 
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Ccnsultnnts : Mediated negoclntions require rho nss isi .nici' of ;j nunihor ol 
ciMjsu I u.mL:: . AC the miuiiuuni , tlie pnrt icipants must engage a mediator^ More- 
over, the experience in New Mexico and Boston demonstrates the usefulness of 
Independent technical consultants familiar vith the issues at hand. The 
following discusses costs and other aspects of engaging these consultants. 

° The Mediator : The mediator's fees in the three negotiations ranged from 
$15,000 to S25,000o However, these contracts were negotiated nearly two 
years ago, and at least one mediator reported that his budget was 
severely stretched. The selection of mediators and their roles at 
different junctures of the negotiation are discussed below, 

'' Independent Technical Consultants ; Especially where negotiations 
involve a broad range of participants, an independent technical 
consultant is needed to interpret information for parties » to educate 
them to the various issues, and to referee joint fact-finding. If 
parties do not understand what is going on, they are likely to become 
disinterested or obstructionist <. Moreover, it is very important that 
the consultant b*» chosen by the group rather than by any one party. In 
the CnltMMdo negot i.ir ions , n utilLty company hired n consultant to make 
a presentation. Whatever the merits of the presentation, the other 
parties naturally regarded it with suspicion. In the New Mexico and 
Boston cases, the parties jointly interviewed consultants and 
deliberated on their selection. In Boston, the group designated a 
subcommittee to develop a solicitation of proposals. In both cases » the 
consultant played a key role in fact-finding and in keeping the 
substance of the discussions on course. 



Providing for the costs of the negotiations : In all three demonstration 
5:ites, responsibility for the costs of an independent consultant and for 
consultants to assist certain participants became a point of controversy. In 
two of the CHses, it threatened to disrupt the process. In Colorado, the 
trouble was due in part to a lack of clarity on the part of PDF and EEI 
regarding the availability of a start-up amount for the resource pool. 

To avoid these problems, the sponsor and other potential participants 
should identify specific sources of support prior to broadening the recruit- 
ment of parties. In New Mexico, for example, the parties first agreed to use 
an escrow account established during a previous rate case in which they were 
involved to finance the costs of the negotiation. However, there were some 
legal complications in using this fund, so the utility expensed the costs to a 
customer information account. Boston Edison pursued a similar strategy in 
funding the costs of the technical consultant and consultants for the other 
participants. 
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C. Initiating and Conducting the Negotiations 

The first stapes of the negotiations are naturally the most delicate. 
The pnrties have been in conflict with one another over a number of years, and 
they are naturally distrustful of one another. It is at this stage that most 
of the misunderstandings among PDF, EEl, and partj.es to the negotiation arose 
regarding the purpose of the project, the nature of the process, and the 
nvnil ;ibil ity of resources. This caused some friction ;ic the time. However, 
most participants feel it had relatively little impact on the results of the 
negotiations, or their conduct during the process. 

Who should initiate the negotiation? : Of the three cases, two were initiated 
by the regulatory commission; one by the utility. Theoretically, it could be 
initiated by any party to the conflict. However, the case narratives make 
clear that even the preliminary interviews and situation assessment needed to 
initiate a negotiation require substantial resources to complete. Thus, it is 
likely that either the utility or the commission will have to take the initia- 
tive if any progress is to be made. It should be noted that none of the 
interviewees accorded the presence of Harvard or EET any special consideration 
in their decision to participate. 

Should you use a mediator? ; In many cases* the regulatory authority has 
served as the mediator or facilitator of negotiations among utilities and 
other groups. However* under the approach employed in this project, the 
Commission is viewed as a parry to the conflict, since it is presumed to be 
under political pressure to respond to the agendas of the other parties. It 
seems that this assumption must be examined on a case-by-case basis. For 
example, in New Mexico, the PSC had frequently facllltlated negotiations among 
multiple parties on complex Issues, complete with documentation and ratifica- 
tion procedures. Participants In these negotiations felt, on the whole, that 
the process had worked well, and that some of the problems in the Falo Verde 
negotiations could be attributed to the parties' lack of familiarity with the 
mediation process. The point here Is that it may be possible for the regula- 
tory commission to mediate the negotiations, if it has the experience and is 
regarded as neutral on the issue at hand. 

Who should conduct the conflict assessment? : Usually, mediators assess whether 
a situation Is amenable to negotiation. In the EEI Project, the PDP staff 
conducted the situation assessments. This division of labor turned out to be 
problematic. Coming Into the organizational sessions, the mediators had 
little sense of the concerns and positions of the parties. In many cases, 
they had to go back and redo individual interviews in order to prepare 
.idcqtinccJy . Tills was successful in Boston, but not in Colorado. In New Mexico, 
the mediator came to the process some five months after it was initiated. 
Throughout the process, the mediator felt at a disadvantage in dealing with 
the parties. All of the mediators, and several of the parties at each of the 
sites, strongly recommended that the mediator conduct the conflict assessment. 

Choosing a mediator : Negotiations are unlikely to proceed smoothly if one or 
more of the parties feel the mediator is not appropriate for the job. The 
problem in choosing a mediator arises because it is desirable for the mediator 
to conduct the conflict assessment. The approach the Task Force and PDP took 
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on this problem seems to have been fairly successful. PDF developed n short 
list of candidate mediators for oncli site. In initial conversations with the 
major parries, PDF stnff reviewed the list. Most of the potential participants 
were not familiar with the proposed mediators, but in some cases, they did 
liave objcccioiis to one or another. These individuals were eliminated from 
cnnr. idcr.ncioti. Tlic same process could be cnrricd out by the organizations 
initiating the negotiations. 

Once the sessions actually begin, a checkpoint is needed early on if one 
or more parties is dissatisfied with the mediator *s performance. In the New 
Mexico and Boston cases, the group discussed the merits of the mediator at an 
early session in the absence of the mediator. In both cases, the mediators 
were approved by consensus, but the parties felt that they had rather little 
experience to go on at the time. On the other hand, most were satisfied with 
the overall performance of the mediators. Some parties to the New Mexico 
negotiation did have some complaints about what they perceived as the mediator *s 
lack of expertise, the degree to which he aligned himself with the PSC staff, 
nnd his absencfc during a portion of the negotiation. However, these problems 
would have been hard to detect early on. Practically speaking, it would be 
very difficult for a group to fire the mediator who helped organize it. 
Therefore, the initiators of negotiation must take special care to select 
qualified individuals. 

Selecting and Recruiting Parties : The organizers of the negotiations must 
invest substantial time and effort In identifying key players at the beginning 
of the process. The omission of some Important organizations from preliminary 
lists of participants causes some early dissatisfaction with the process» As 
noted above, the principles of Harvard's approach called for expanding the 
group of participants beyond the small circle of organizations typically 
represented before the regulatory commission. In developing the Individual 
sites, PDF consciously recruited many groups that had never participated in 
utility regulatory matters before. On average, about twenty parties were 
involved In each negotiation. This generated a great deal of work to handle 
logistics and to educate participants on technical matters. To the extent 
that these hassles impeded timely progress on the substance of the negotia- 
tions , they constitute a downside of expanded participation. 

Participants noted another disadvantage of the broad approach to partici- 
pation. At each of the sites, there were a nxmber of parties whose relation- 
ship to the matter at hand was, at best, remote. All the participants felt 
that every party that needed to be represented was present for the nego- 
tiations. However, they felt that the Inclusion of those with peripheral 
interest in their Issues diluted the seriousness of the proceedings. 

On the positive side, some of the less customary participants made 
important contributions to the negotiations in Boston and New Mexico. Clearly 
there is a careful balancing act in selecting participants, and, for the sake 
of political support, it may be best to err on the side of Inclusion. 
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CONCLUSION 

The experience of che three mediated negotiations sponsored by EEI demon- 
strates that the process offers a potentially useful vehicle for a number of 
taslcs which arc vit?il to all participants in the utility regulatory arena, and 
especially for utilities, themselves. These tasks include: 

''defining the policy environment for important planning and operating 
decisions; 

^'building relationships with other participants in the regulatory 
process; 

**developiug strong information bases nnd elaborating alternative 
.'ipproaclics for various issues; and 

**re5:olving disputes and controversies around important planning and 
operating decisions. 

The experience also demonstrates, however, that these kinds of nego- 
tiations must be undertaken the right circumstances and that the assessment of 
local circumstances, as well as the conduct of the negotiations, themselves, 
are very delicate matters indeed. 

The text above examines the demonstration experience to develop suggestions 
regarding npproaches to specific problems which arise In initiating and con- 
ducting a mediated negotiation. However, in reviewing the comments of the 
participants and the facts of the cases, several larger issues emerge, of 
which anyone initiating or considering a negotiation must be aware. Briefly, 
in order to be successful, a potential participant must be ready, willing and 
able to: 

**hear other participants, grant legitimacy to their interests, and change 
position on substantive issues, if such changes are consistent with the 
mutual interests defined in the negotiations; 

** tolerate initial uncertainty over the precise scope of the negotiations 
and proceed incrementally in the early sessions; 

** commit substantial resources to the negotiation; and 

** commit resources to the implementation of any agreements developed 
through the negotiations, if that Is called for by the nature of the 
agreement. 

Where a potential party can take this view of an issue, and where a 
hard-headed look at the history and Interests Involved in the dispute suggests 
that other parties might perceive an advantage in negotiating, the approach 
can prove well worth the effort. 
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TAB 



D 



Understanding the Barriers to Settlement 



The first step in either choosing or designing a dispute resolution system for a particular dispute is to try 
to understand, through discussion with the parties, the barriers to settlement. Here are the most common 
barriers that we have observed, linked to the various ways of overcoming those barriers. 



Diagnosis of Disputes: 

• Communication 
Failure 

• Bad Negotiation Skills 

• Lack of Information 

• Emotionalism 

• Good Faith 
Disagreement About 
Legal Outcome 



Wrong People 



Need Authoritative 
Ruling 



Solutions: 




Facilitate Communication 

Help Parties Focus on the 
Problem 

Keep Negotiation Process 
on Track 

Uncover Necessary Information 

Overcome Emotional Blockages 

Help Parties Reassess Their 
Legal Predictions 




Get the Right People to the Table 



Obtain Final Binding Decision 



Understanding the Barriers to Settlement 



Once you understand the barriers to settlement and the possible solutions, you can choose a dispute 
resolution process that provides those solutions. This chart links the various processes to the 
solutions they provide. 



Solutions: 



Facilitate Communication 



Help Parties Focus on the 
Problem 



Keep Negotiation Process 
on Track 



Overcome Emotional Blockages 



Help Parties Reassess Their 
Legal Predictions 



Uncover Necessary Information 



Get the Right People to the Table 



Obtain Final, Binding Decision 



Process: 




Facilitative Mediation 



Evaluative Mediation 



Minitrials 



Neutral Experts 



These are the primary processes by which disputes are resolved in our 
society. The other approaches to dispute resolution build on these 
processes. On one extreme is litigation; on the other extreme is 
negotiation. Mediation, a structured form of negotiation, is in the 
middle. Note the many features which mediation and negotiation share. 



Primary Processes 



ADJUDICATION 


Mediation 


NEGOTIATION 


Involuntary 


Voluntary 


Voluntary 


Binding, subject to appeal 


If agreement, enforceable as 
contract 


If agreement, enforceable as 
contract 


Imposed, third party decision 
maker has no expertise 


Facilitator selected by parties, 
usually has expertise 


No third party facilitator 


Formal, rigid rules 


Informal 


Informal 


Opportunity for each party 
to present proofs and 
arguments 


Unbounded presentation of 
evidence, arguments and 
interests; may be facilitative, 
evaluative, or blended 


Unbounded presentation of 
evidence, arguments and 
interests 


Outcome: Principled 
decision, supported by 
reasoned opinion 


Outcome: Mutually 
acceptable agreement sought 


Outcome: Mutually 
acceptable agreement sought 


Public 


Private 


Private 
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These are examples of those dispute resolution processes which have 
features of more than one of the primary processes. For example, 
neutral expert evaluation is voluntary, private and non-binding, like 
mediation; the outcome, as in litigation, is an evaluation of the merits 
of the dispute. 



Hybrid Processes 



mini-Trial 


Neutral Expert Evaluation 


Tailored arbitration 


Voluntary 


Voluntary 


Voluntary 


If agreement, enforceable as 
contract 


Non-binding but results may be 
admissible 


Binding, limited review 
available 


Party selected neutral 
advisor, sometimes with 
expertise 


Facilitator selected by parties, has 
specialized expertise 


Party-selected third party 
decision maker, usually with 
expertise 


Less formal than litigation, 
rules may be set by parties 


Formality varies 


Less formal than litigation, 
rules may be set by parties 


Opportunity and 
responsibility to present 
summary proofs and 
arguments 


Investigatory 


Opportunity for each party to 
present proofs and arguments 


Outcome: Mutually 
acceptable agreement 
sought 


Outcome: Report or testimony 


Outcome: Principled decision 
or award; may be supported 
by reasoned opinion 


Private 


Private 


Private 
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ADR: Making It Work 



I. What is ADR? 

Alternative dispute resolution ~ or ADR ~ processes are those other 
than the most-used primary process of adjudication and direct negotiation. 
They seek to avoid the uncertainty, unpredictability, delay, and high 
transaction costs which are key problems of traditional litigation. 

• ADR process can be non-binding or binding. They 
usually involve a neutral. 

Some ADR processes ~ such as mediation and the minitriai -- are 
non-binding. They facilitate settlement by modifying the 
negotiation process to increase the likelihood of agreement. 

A mediator, for example, may assist negotiators by calming the 
emotionalism surrounding a dispute. A minitrial's neutral 
advisor provides a non-binding opinion about the legal and 
practical strengths and weaknesses of the parties' cases, and thus 
often helps break a negotiation impasse stemming from different 
views of likely in-court outcome. 

Other ADR processes - such as arbitration — are binding. 
Arbitration often can provide a faster and less expensive decision 
resolving a dispute than would be obtained through traditional in- 
court adjudicatory processes. 

• ADR processes can be implemented by an ad hoc 
arrangement of the parties or through an established 
forum. 

The parties to a dispute can agree through an ad hoc arrangement 
to conduct a minitriai, retain a mediator, or hire a former judge 
to conduct a private settlement conference. ADR processes can be 
set up with the assistance of an established private forum such as 
Endispute. They also can be court-annexed, as in the voluntary 
and mandatory non-binding arbitration programs in many state 
and federal jurisdictions. 
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II. Making the ADR Decision 

An ADR process often can assist disputants in reaching a faster, less 
expensive, and more appropriate resolution than if they relied on 
negotiation and adjudication alone. In considering ADR, there are two key 
questions: 

• Does the dispute have ADR potential? 

• If so, what is the best ADR process? 

Answering these questions requires both a partisan and a joint 
analysis. Each party must assess the dispute to determine whether pursuing 
ADR is in its best interests. If each party decides independently that ADR 
may be preferable to litigation, then the parties must jointly decide what 
procedure is best, and negotiate an ADR agreement. 

A decision to use ADR may be made either before or after a dispute 
arises. Often, dispute resolution provisions are included in the contract 
negotiated by parties to a transaction. If there is no contracmal provision 
or if the dispute arises independent of contract, consideration of the various 
mechanisms available to resolve a dispute must occur after the dispute 
arises. 

A. Evaluating ADR Potential 

Assessing ADR potential from a partisan perspective involves 
determining: 

• Whether there is a negotiation impasse 

• Whether, even if the parties are not yet at impasse, 
other factors suggest that reaching a negotiated 
settlement will be difficult; 

• Whether it is in the best interests of each party to seek 
to break the impasse or to act to increase the likelihood 
of achieving a negotiated settlement. 

Several factors must be considered in making these determinations. 
In complicated disputes, some factors may favor using ADR while others 
may weigh against it. 
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Factors which may favor pursuing an ADR option include: 

• The delay involved in seeking a coun decision or in engaging in 
traditional unassisted negotiations. 

• The expense of litigation. 

• The unpredictability and uncenainty of a litigated resolution. 

Factors which may work against agreement about the advantages of 
pursuing an earlier, faster, less expensive resolution include: 

• A serious power or economic imbalance between the panics. 

In such circumstances, the party favored by the imbalance may 
believe it can gain an advantage by pursuing a "Iiow do you like it 
so far?" approach to litigation. 

• A linkage between the dispute or lawsuit at issue and other 
pending or possible disputes or suits. 

When, for example, the lawsuit at issue is part of a broader 
dispute, a party may believe that it should spend much more to 
litigate the case than it is "worth" because of the influence which a 
settlement would have on the other cases. 

• One party as stakeholder. 

Because able to use the money at issue, a stakeholder party often 
can gain a net benefit from delay even when litigation costs are 
considered. 

Where one or more of the negative factors is strong enough to 
override other considerations, it is unlikely that a pany will conclude that 
it is in its interest to agree to an ADR procedure. In most situations, 
however, even when there are negative factors, there also will be factors 
favoring at least the exploration of ADR. Rarely is the choice a clear one 
against even considering ADR. 

B. Choosing an ADR Process 

1. Binding vs. Non-Binding Options 

A key consideration in choosing an ADR procedure is whether 
the chosen procedure should be binding or non-binding. 
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a. Binding Options. A binding process - some fonn of 
arbitration ~ is likely to be appropriate in circumstances 
where the parties recognize that: 

* They are not likely to be able easily and relatively quickly 
to reach any form of negotiated settlement of a dispute, 
whether the negotiations occur directly among themselves 
or with the assistance of a neutral. 

* The in-court litigation alternative is likely to take longer or 
be more costly than an agreed-to arbitration procedure. 

* There are likely to be advantages to a binding proceeding 
which is private and presided over by a decision-maker or 
decision-makers with expertise in the subject matter of the 
dispute. 

Many lawyers who negotiate contracts or who litigate 
shun arbitration. They assert, for example, that arbitration 
too often tums into a proceeding which is as time-consuming 
and costly as litigation, is even less predictable, and too often 
ends in a compromise award. But such criticisms are better 
directed at the designers of arbitration clauses and procedures 
which will be both timesaving and cost-effective requires the 
parties or their counsel carefully to tailor the agreement to 
arbitrate. For example, time limits should be established and 
the neutral should be explicitly empowered to manage the 
process to avoid delays and cumulative evidence. 

b. Non-Binding Options. A non-binding process is likely to 
be appropriate in circumstances where the parties recognize 
that: 

* They have either reached or are likely to reach an impasse 
in trying to negotiate an agreement directly. 

* They can increase the likelihood of breaking such an 
impasse and achieving a negotiated agreement more quickly 
by: 

- Changing the terms and conditions under which they are 
negotiating; and/or 

- Obtaining the assistance of a neutral to help them fmd an 
acceptable agreement. 
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2. Evaluating Barriers To Successful Negotiation 

Deciding on an ADR procedure involves identifying the 
barriers preventing successful negotiations and choosing an 
ADR option designed to overcome those barriers. 

a. Identifying Barriers. Barriers which create negotiation 
impasses or which make achieving a negotiated agreement 
costly and time-consuming include: 

* Problems of communication. Negotiation dynamics 
sometimes make it difficult or impossible for the parties to 
be honest with each other, either about their views of the 
facts and law relating to the dispute or about what it would 
take to settle the dispute. 

* Problems of emotion and lack of trust. Events 
leading up to litigation or a heated out-of-court dispute 
sometimes sour relationships between the parties and lead 
each to suspect both the motives and the representations of 
the other. 

* Problems of the adversary process. Events of 
litigation itself sometimes further exacerbate the hostility of 
the parties or transfomi a business dispute into a 
complicated and multi-faceted legal battle. 

* Problems or differing views about the underlying 
facts, the applicable law, technical issues, and the 
likely in-court outcome on one or all issues. In 
most serious disputes, good faith differences will exist 
between the parties' forecasts of likely outcomes if the 
disputes issues must be decided by a court or other third 
party. These differences often create a settlement gap that 
is difficult to bridge. 
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Problems resulting from complex, multi-party, 
multi-issue disputes. Where a dispute involves several 
parties and multiple, complex issues, particularly those 
arising out of scientific or technical uncertainty, the 
problems of achieving negotiated agreements increase 
almost exponentially. 
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b. Matching Options to Barriers. After identifying the 
barriers to resolution of their dispute, some parties may decide 
that the barriers to successful direct negotiation are 
insumiountable. If so, they will usually either decide to 
litigate or choose a binding ADR procedure. 

Other parties may decide that the barriers which they have 
identified can be overcome. These parties will usuaUy decide 
on a non-binding ADR procedure. 

Each type of barrier can best be overcome or removed by a 
different form of non-binding ADR procedure. When multiple 
barriers exist, a "hybrid" procedure incorporating 
characteristics of several ADR procedures may be necessary. 
Where other things are equaL a useful maxim is to favor 
the least complicated approach. 

Barriers involving problems of communication and lack of 
trust can be dealt with, for example, by assisting the parties to 
negotiate more effectively through using: 

* A neutral as "confidential listener" 

* A neutral as more traditional mediator who can help break 
down such barriers by: 

- Serving as a shuttle diplomat; 

- Helping to filter the parties' communications with each other: 
' Pushing the parties to focus on underlying objectives 

rather than on posturing or staking out a position; and 

- Encouraging and assisting in joint problem solving. 

Barriers involving differing views of law, facts, technical 
issues, and in-court outcomes can be dealt with by adding new, 
relevant, and credible information to the negotiation process 
through the use of: 



* 



Joint fact-finding ; 

A neutral investigator, fact-finder, or expert; 

A settlement conference in which a neutral provides input 

about the value of the case or the merits of the parties' 

positions; 

A summary jury trial, in which an advisory jury renders a 

non-binding verdict; 

A minitrial; or 

A specially tailored "hybrid" procedure. 
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Barriers resulting from the problems of achieving an 
agreement in a dispute involving multiple parties, multiple 
issues or other complicating factors, such as those resulting 
from the need to deal with complex scientific and 
technological issues, can be dealt with through a combination 
of: 

* A third-parry convenor, who can help bring appropriate 
parties to the negotiating table, define a protocol and set an 
agenda for the negotiation; 

* A mediator to facilitate the substantive negotiations; and 

* Other ADR processes to deal with other barriers to 
achieving a negotiated agreement. 

III. What a Neutral Can Do 

A neutral can play three distinct but related roles in ADR: 

• Serving as an expert in the ADR process. 

• Facilitating negotiations. 

• Moving the parties toward a substantive resolution. 

A. Providing ADR Process Expertise 

Specialized neutral help in choosing and designing an ADR process is 
unlikely to be necessary or cost-effective for low stakes disputes. Parties to 
such disputes may wish instead to rely on available ADR information 
resources. Resources include materials on arbitration rules and 
procedures, model agreements for minitrials, and simplified or specialized 
arbitration and mediation procedures. Materials can be obtained through 
organizations such as ENDISPUTE. 

As the stakes in dispute and the level of antagonism among parties 
increase, the potential value of obtaining neutral process expertise also 
grows. Especially in larger disputes, an ADR procedure is less likely to be 
successful if the parties pay little attention to procedural options and issues 
or rely completely on standardized procedures promulgated by an ADR 
forum. An ADR process is most likely to achieve a cost-effective and fair 
resolution of a high stakes dispute if the parties take care in evaluating 
ADR options and negotiating the details of the chosen option. Further, 
success in these procedural negotiations can provide an impetus to the 
successful resolution of substantive issues. 
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In such circumstances, a neutral ADR expert can add value by: 

• Helping to convene negotiations. An ADR expert can 
evaluate a situation to deteimine whether an effort at reaching a 
negotiated agreement seems likely to succeed, as well as to 
identify and bring interested panics to die negotiating table. 

• Getting an ADR process started and keeping it going. 
Some parties are reluctant to agree even to a non-binding ADR 
process, and may view with suspicion any ADR options suggested 
by another party. This makes direct negotiations about ADR 
options more difficult. Thus, the retention of a neutral process 
expert may be the best — and sometimes the only — way of 
getting an ADR dialogue started and keeping it going. 

• Helping to identify and evaluate ADR options. An ADR 

process intermediary can bring expertise and experience to the 
identification and evaluation of ADR options. Knowledge of what 
has and has not worked in similar disputes can help in identifying 
ADR options, in fine-tuning the option which seems best, 
highlighting areas where difficulties are most likely to arise, and 
in bringing ADR "precedent" to bear in resolving procedural 
disagreements. 

• Helping to negotiate details of the process. Negotiating 
the details of and implementing the ADR process may be 
complicated by the same factors which have made direct 
negotiation difficult or impossible -- lack of tmst, emotion, and a 
fear of giving something away by being too honest. An ADR 
process expert can deal effectively and efficiendy with these and 
other problems of adversarial negotiations by using the same 
mediation techniques as might be used by a neutral helping the 
parties move directly to a substantive agreement. For example, 
an ADR expert can put a "neutral" proposal on the table after 
consulting with all parties. 

B. Facilitating Negotiations 

A neutral can serve as an intermediary to help facilitate communication 
and effective negotiation of an agreement to resolve the dispute by: 
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• Serving as an intermediary in carrying messages 
between the parties. In the role of "shuttle diplomat." a 
neutral can act as the link between the parties which allows for 
conmiunication of positions. A neutral can help the parties 
clarify the objectives they wish to achieve through resolution of 
the dispute. In addition, a neutral can help determine whether 
each party understands the position and objectives of other 
parties. Further, in situations where pertinent information is 
confidential, a neutral can act as die keeper of confidences, 
enabling information to be used in resolution of the dispute 
without requiring disclosure. 

• Helping to filter the parties' communications with each 
other. While performing the role of messenger, die neutral also 
can act as a filter between the parties. In this role, the neutral is 
able to defuse tension between the parties and to develop a 
primarily cooperative rather than a primarily adversarial or 
vindictive atmosphere. 

• Encouraging the parties to put aside emotions and focus 
on underlying objectives, not on posturing or staking 
out a position. Often a party is too emotionally involved or too 
adamantly attached to a position to focus on the true underlying 
objectives it wishes to achieve. A neutral can raise questions in 
the minds of the parties as to the validity of the positions taken 
and suggest altemative approaches consistent with the parties' true 
objectives. Both steps may facilitate agreement. 

C. Assisting in Resolution 

A neutral can move parties toward a substantive resolution of the 
dispute by: 

• Suggesting appropriate compromises. Although agreements 
in non-binding ADR processes must be die parties', not the 
neutral's, a neutral can help fashion solutions which seek to 
reconcile the parties' expressed interests. At best, such a solution 
will be acceptable to the parties; in many circumstances, it will 
provide a starting point for further negotiations. 
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Offering non-binding views on the merits. A neutral can 
help evaluate the parties' claims or serve as an expert on outcome 
prediction. For example, a neutral may provide input on how a 
court or jury is likely to decide the case or suggest an appropriate 
settlement value, thus helping the parties toward a realistic 
evaluation of the stakes in dispute. Similarly, a neutral may 
provide the parties with an assessment of the merits of each 
party's contentions and thus help the parties identify their own 
and the other side's strengths and weaknesses. Such opinions — 
even though advisory in nature — can provide a strong incentive 
to the parties to modify their positions in negotiations. 

Rendering & binding decision. If the parties agree to accept 
the resolution reached through an ADR process as binding, a 
neutral can function as a decision-maker. In this role, a neutral 
listens to all sides of a dispute and then renders a decision which 
is binding on the parties. 



11 



Making the ADR Decision: 
A Systematic Approach 



Does the dispute have ADR potential? 

* Is there a negotiation impasse? 

* Even if the parties are not yet at impasse, do other factors 
suggest that reaching a negotiated settlement will be 
difficult? 

* Is it in the interests of each party to seek now to break it? 

If so. what is the best ADR process? 

* A binding process may be appropriate where parties agree: 

- They are not likely to be able easily to reach a 
negotiated agreement. 

- The in-court litigation alternative is likely to take longer 
or be more costly than an agreed-to binding procedure. 

- There are likely to be advantages to a binding 
proceeding which is private and presided over by a 
decision-maker or decision-makers with expertise in the 
subject matter of the dispute. 

* A non-binding process may be appropriate where parties 
agree: 

- They have either reached or are likely to reach an 
impasse in trying to negotiate an agreement directly. 

- They can increase the likelihood of breaking such an 
impasse and achieving a negotiated agreement by 
changing the terms and conditions under which they are 
negotiating and/or obtaining the assistance of a neutral 
to help them find an acceptable agreement. 

* Barriers to successful negotiation include: 

- Problems of communication, 

- Problems of emotion and lack of trust. 

- Problems of the adversary process. 
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- Problems of differing views of the facts, the applicable 
law, technical issues, and the likely in-court outcome on 
one or all issues. 

- Problems resulting from the dynamics of complex 
multi-party, multi-issue disputes. 

Barriers involving problems of communication and lack of 
trust can be overcome through the use of a neutral as 
"confidential listener," "shuttle diplomat," or traditional 
mediator. 

Barriers involving differing views of the likely outcomes 
can be overcome through the use of: 

- Joint fact-finding; 

- A neutral tor, fact-finder, or expen: 

- A settlement conference; 

- A summary jury trial; 

- A minitrial; or 

- A specially developed "hybrid" procedure- 
Barriers resulting from the number of parties or the 
number and complexity of issues Ccui be overcome through 
the use of: 

- A third-party convenor; 

- A mediator to facilitate substantive negotiations: and 

- Other ADR processes to deal with other barriers. 
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A Guide to Alternative Dispute Resolution - "ADR": 

Characteristics of Private ADR Procedures 

for Resolving Legal Disputes 

By ENDISPUTE, Inc. 

Marjorie Gorman Aaron 

As its unabbreviated name implies, ADR is not one process but 
encompasses the full range of dispute resolution processes that in some 
sense span the distance between negotiation and trial - the more traditional 
and common means of resolving legal disputes. In the legal context, ADR 
processes offer alternative ways to achieve settlement, beyond simple, 
direct negotiation and without trial. 

One way of conceptualizing the range of private ADR processes is to 
arrange them on a spectrum of process and outcome control, with 
negotiation and trial at the opposite ends of the spectrum. None of these 
processes should be viewed as rigid or static. Rather, they should be 
understood as plastic in form, subject to stretching, tinkering, and 
reshaping to fit die dispute and the disputants. At ENDISPUTE, we often 
say that there are an unlimited number of processes yet to be invented and 
named. 
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At the far left of the spectrum, in a simple, direct negotiation, the parties 
retain complete actual and formal control over the outcome and the 
process. For example, in negotiation: 
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• The parties choose when and where, in conference room, 
office, over car phone, in a barroom, and of late, by FAX and 
computer mail. 

• The parties determine in what order they will proceed, when 
various issues and proposals will be communicated or 
considered. 

The parties can continue, break off, leave, restart. 

• They determine the style, strategy and manner of presentation. 

The negotiation discussion and the agreement may encompass 
terms that go beyond a dollar exchange, or beyond the issues 
directly relevant to the dispute. 

• It may involve an apology, a way of doing future business, 
creative swaps. Nothing need be considered irrelevant or "off 
the table." 

• The parties may but need not agree. They retain complete 
control over the outcome. 

At the opposite end of the spectrum is civil litigation through trial, 
where the outcome is determined by the judge or jury and the process is 
governed by the rules of civil procedure, as interpreted by the court. 

Mediation occupies a large part of the mid-range. It includes 
processes that are directed toward agreement rather than an imposed 
solution and involve a neutral third party — generally (but not always) 
referred to as the "mediator." The introduction of the mediator means that 
the parties give up some degree of control over the process and thus the 
means of progress toward negotiated settlement. Even the simplest 
facilitative mediation, where the mediator sets few rules and process is 
quite fluid and informal, is positioned shghtly to the right of negotiation on 
the spectrum. A more structured, evaluative form of mediation, such as a 
mini-trial, is farther to the right. The parties give up a greater degree of 
process control, but still retain full power to determine the outcome. Still, 
in any of the mediative processes: 
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• The parties can continue, break off, leave, restart. Because the 
process is non-binding, in most mediations the parties retain 
the right to terminate the process (sometime subject to a 
requirement of "good faith participation"). 

• Ahhough the mediator may influence the parties' style, 
strategy, and manner of presentation or negotiation, or take on 
an intermediary role, the parties retain the opportunity to 
communicate directly, in the manner they choose. 

• As in negotiation, no solution or issue need be "off the table." 
The mediator may be instrumental in "expanding the pie," 
encouraging consideration of creative options that go beyond a 
dollar exchange, or airing of concems that may not be directly 
relevant to the dispute, but affect the dynamics of settlement. 

Ultimately, in mediation as in direct negotiation, the parties 
may but need not agree. 

All non-binding ADR processes are characterized by some loss or 
delegation of process direction and control but retention of control over 
outcome. The process is structured to bring about the parties' agreement. 
Thus, all non-binding processes, no matter what the 1990's name, may be 
thought of as "mediative processes." 

There is a "great divide" along the spectmm between non-binding or 
"mediative" processes and binding or "adjudicative" processes. In an 
adjudicative ADR process, the parties retain more control over process, at 
least initially, than in a civil trial context. As set forth in more detail 
below, the parties are free to determine how their case is to be presented, 
whether bracketed parameters will be set to limit risk, or whether a "last 
offer" process implemented to present the decision-maker with a finite 
choice. But having set the process in motion, they no longer control the 
outcomeo In fact, once the process mles are agreed upon, resolution is 
certain. Only the final solution remains to be determined. 

The chart on the next page, from Goldberg, Green & Sander's 
Dispute Resolution, (Little, Brown - 1981), summarizes and compares the 
major characteristics of private ADR procedures, which are discussed in 
more detail in the pages that follow. 
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How Do You Know What Process to Choose? 

Whether a dispute involves the FDIC, the RTC, or none of the 
above, deciding upon the most appropriate ADR process requires an 
evaluation of the barriers to successful negotiation. Most cases settle: Why 
hasn't this one? Or, why is this case unlikely to settle until the courthouse 
steps, after too much money has been spent? What are the barriers to more 
expeditious settlement? After the barriers have been identified, you should 
choose or design the ADR option that will overcome those barriers. On a 
theoretical level, there is no reason that this analysis should be different for 
disputes involving the RTC or the FDIC. 

Characteristics of the Range of Private ADR Processes 

How Do They Work? 
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A. Mediation or "Mediative Processes" 

Mediation can be thought of as a "catchword" for a range of 
mediative processes because mediators define and exercise their role 
differently, depending upon their personalities and training, the expressed 
wishes and personalities of the parties and their counsel, and the barriers to 
agreement which become apparent during the course of the mediation. 

L Facilitative or Non-Evaluative Mediation 



In facilitative mediation, the mediator does not play an actively 
analytical or evaluative role. Settlement on any mutually acceptable basis is 
sought. The discussion and ultimately the solution are often defined by the 
parties interests rather than their legal rights. The mediator works to 
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facilitate communication between the parties to arrive at an agreement. A 
goal of facilitative mediation is often to improve the relationship between 
the disputants. 

In facilitative or non-evaluative mediation: 

• The mediator may simply facihtate communication in a meeting 
with both counsel or the parties, attempting to diffuse animosity 
which may have been exacerbated by litigation posturing. 

• The mediator may choose to speak to each side separately, 
probing the strengths and weaknesses of their respective cases and 
communicating the parties' positions, in what is known as shuttle 
mediation. 

• The mediator may act as a confidential listener, where one or 
both sides are unwilling to discuss their honest valuation of the 
case or bottom line settlement figures to the other side. 

* Based upon confidential discussions, the mediator will know 
each side's assessment of its case and of a reasonable ''bottom- 
line." The mediator therefore sees (and can guide the parties 
toward) a settlement figure in a range of acceptable to both. 

• The mediator may serve as the source for creative settlement 
options that had not been recognized by the parties but which, in 
fact, may be better for both parties (i.e., more efficient). 

According to Howard Raiffa ( The Art and Science of Negotiation , 
1982), the mediator helps in the following ways: 

By establishing a constructive ambience for negotiation. This could 
include maintaining rules of civilized debate, acting as a neutral discussion 
leader, helping to set the agenda, suggesting processes for negotiations, 
smoothing out interpersonal conflicts, giving reticent people a chance to 
speak and preparing neutral minutes. 

By collecting and judiciously communicating selected confidential 
material. On the basis of such information, a mediator can determine 
whether there is a potential zone of agreement. 
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By helping parties to clarify their values and to derive responsible 
reservation prices. This is done by analyzing with each disputant the 
implications of a no-contract outcome. 

By deflating unreasonable claims and loosening commitments. 
Mediators can thus minimize excessive posturing and aid in breaking down 
barriers- 

By seeking joint gains. Mediators can devise new compromises and 
encourage bargainers to be more creative in their search for a solution. 

By keeping negotiations going, A mediator can provide bargainers 
with a face-saving means of holding the channels of communication open 
while they wait for a better extemal environment. 

By articulating the rationale for agreement. A mediator can 
publicize the results of the negotiation in such a way as to promote 
implementation and acceptance. 

2. Evaluative Mediation 

Mediation may also be highly evaluative, where the mediator 
provides formal or informal feedback as to his or her analysis and opinion 
on the merits of the case as well as its likely outcome if it were to proceed 
to trial. Because a neutral expresses an opinion on the merits of the 
dispute, generally after presentations by the parties, an evaluative 
mediation may be thought of as "adjudicatory" in tone. It is not 
adjudicatory in fact, because the evaluation is not intended to bind, nor is it 
put forward as a "take it or leave it" settlement proposal. Rather, the 
evaluation is provided as feedback, or "reality testing" that may influence 
one or both parties to adjust their positions and reconsider what might be 
acceptable settlement terms. 

In evaluative mediation: 

• The mediator may find it necessary to state his or her prediction 
of the outcome of the liabihty and damage issues at trial or his or 
her opinion of the reasonable settlement value of the case. 
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This type of evaluation is often essential where the parties are 
very far apart, as a resuh of one or both counsel's or party's 
unrealistic assessment of the case. 

• The mediator's prediction as to trial outcome and/or his opinion 
regarding a reasonable settlement figure does not end the 
negotiation and is not a substitute for the agreement of the parties. 
It is simply intended to persuade the parties to reassess their view 
of the case to move closer to a zone of agreement. 

After an evaluative phase, the mediator may shift to a more 
facilitative role. Thus, in practice, mediation is often not purely facihtative 
or purely evaluative. The mediation process is dynamic and may shift 
between an evaluative and facihtative model. 

3. The Mini-Trial 

The mini-trial is a highly stmctured, formalized and evaluative 
mediation process. Because the mini-trial is non-binding, we place it 
within the range of mediative processes on the ADR spectmm, although at 
the farthest end. The mini-trial may be characterized as a "hybrid" that 
structures conventional negotiation by using elements of mediation and 
adjudicatory procedures. As in direct negotiation and mediation, the 
parties to a mini-trial do not surrender control over the outcome - the 
goal of the mini-trial is an agreed upon settlement. However, the mini-trial 
uses an adjudicatory procedure — a mini-trial hearing in which summary 
case presentations are made — to assist the parties in reaching a negotiated 
settlement. 

A critical element of most mini-trials is that the hearing phase takes 
place before non-legal party representatives with settlement authority. 
Ideally these representatives should not have been overly involved in the 
case or prior negotiations and should be able to view the strengths and 
weaknesses of the case objectively, based upon the presentations at the 
mini-trial hearing. In some cases in which the plaintiff is an individual, the 
designated party representative may be a respected friend or relative or 
another attorney who is more disinterested and above the fray than either 
the plaintiff or plaintiffs lawyer. Although it is not essential, the parties 
almost invariably engage a neutral advisor to direct the preparation phase, 
preside at the mini-trial hearing, and, if necessary, serve as a mediator 
after the Hearing phase. 
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The participation of party representatives who will be able to view 
the case presentations objectively, is intended to overcome the negotiation 
barrier created by the parties' having staked out unrealistic valuations and 
positions. After listening to the mini-trial hearing, these representatives 
should view the case more consistently and thus place reasonable settlement 
within the same or closer ranges. 

After the mini-trial hearing, the procedure depends upon the 
preference of the parties. They may choose to resolve the case through 
direct negotiation by the party representatives who heard the mini-trial. 
They may elect to have the neutral advisor mediate the negotiations, with 
or without providing an evaluation. As in any mediation, the neutral's role 
may be more or less active in facilitating the parties' negotiation of an 
agreement. 

Although the specific procedures of a mini-trial may vary depending 
on the case and the parties' decisions, most mini-trials involve the 
following procedures: 

• The parties voluntarily agree to conduct a mini-triaL 

• The parties negotiate and sign a *' protocol" or procedural 
agreement spelling out the steps and timing of the mini- trial 
process. The agreement generally includes an articulation of the 
parties' obligations and responsibilities, their right to terminate 
the process, and legal issue such as confidentiality, and the effect 
of the process on pending litigation. 

• The parties select a neutral advisor to preside at the mini-trial 
Often, the neutral advisor is selected before the negotiation of the 
mini-trial protocol, so that he or she can assist the parties in 
determining the procedural agreement most appropriate for the 
case. In most mini-trials, the parties select a former judge or an 
experienced trial attorney as the neutral advisor because he or she 
will be able to provide sound advice on likely trial outcomes, if 
necessary. Where a case tums upon extremely technical issues, 
the parties may select an expert in the field as the neutral, or they 
may decide that the technical expert should participate with a 
former judge or an attomey. 



ENDISPUTE, Inc. 
ADR Processes 
Page 10 



* Because the role that the neutral advisor will be expected to 
perform is difficult to predict, the most successful neutral 
advisors have been those who are capable of playing the roles 
of advisor, mediator and facilitator as the situation requires. 

• A mini-trial hearing takes place, at which the parties' attorneys 
make concise summary presentations of their best case before the 
neutral and the party representatives. The length of the mini-trial 
is determined by the parties' agreement. Mini-trials have lasted 
from half a day to three or four days. Although attorneys 
generally make the presentations, the parties may agree that 
certain key witnesses should be permitted to testify and certain 
key documents may be used. The mles of evidence do not apply 
and cross-examination is generally not permitted. The neutral 
advisor and often the party representatives may ask questions 
during the presentations. The parties are free to design a format 
that includes an open question and answer session in which expert 
may question expert, lawyer may question lawyer, and client may 
question chent, or any variation of these combinations. 

Although the format may vary considerably, the common goal is to 
employ a procedure that effectively draws out the strengths and weaknesses 
of each side — including the persuasiveness of counsel and witnesses — in a 
short time. 

Cases Appropriate for a Mini-Trial 

The mini-trial is well suited to assist parties in the resolution of cases 
in which they have reached a negotiation impasse due in part to emotional 
barriers or the "negotiations dance" and in part, due to widely divergent 
assessments of the case. It is most useful for cases in which litigation is 
most intractable and costly, involving complex questions of mixed law and 
fact. 

Advantages of the Mini-Trial 

• Perhaps the most significant advantage of the mini-trial is its 
flexibility. The parties may tailor mini-trial procedures which 
address the particular problems and issues in the case. It is an 
intelligent mechanism for permitting the parties to obtain a 
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realistic view of the case, while retaining control over the amount 
and structure of settlement. 

• A mini-trial is generally less expensive than arbitration (but more 
expensive than simple mediation). The preparation for a mini- 
trial includes the degree of discovery and case investigation 
necessary to develop an assessment of the case and to organize the 
presentation itself. It is generally agreed that these activities 
would be necessary as part of trial preparation, and that 
preparation for the mini-trial is far less costly than preparation 
for trial. 

4, Summary Jury Trial 

A summary jury trial is a non-binding process in which counsel 
present summaries of their cases before an assembled jury. The procedure 
may take place by court order or under court auspices, in which case the 
court will allow the jury to be selected from the regular jury pool. A 
sunmniary jury trial may also be conducted privately, from a private "jury 
pool;* 

After summary presentations, the jury is asked to render a decision 
and an award. Counsel and the parties are then generally permitted to 
discuss their decision and award. 

Much like the mini-trial, a sunmiary jury trial is designed to provide 
"a dose of reality" or feedback to counsel and the parties, so that they will 
adjust their settlement positions. A summary jury trial can be very 
effective in less complicated cases or where mediator's prediction of likely 
outcome is thought to be far less persuasive than "real jury" feedback. 
However, particularly in complex cases, the summary jury trial may do 
more harm than good. The jury's finding may have httle predictive value 
if rendered after a brief presentation by counsel in what would be a lengthy 
and complex trial, without the jury having had the opportunity to judge the 
credibility of critical fact or expert witnesses. The summary jury trial thus 
can have the unintended and unfortunate result of driving the parties 
further apart. 
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B. Adjudicatory or Binding Procedures 

7. Arbitration 

Arbitration has long been used as an alternative to litigation in 
commercial disputes and labor disputes. As most lawyers know it, 
arbitration is an adjudicatory procedure, in which both sides of a case are 
presented, sometimes under less stringent rules of evidence, before an 
arbitrator or a panel or arbitrators. Witnesses are generally called to 
testify and documents introduced. The arbitrators usually entertain 
argument by counsel before rendering a decision in the case. Often, 
extensive briefs are submitted to the arbitrators. The proceedings may 
extend over a long period of time. In sum, although the rules of evidence 
are generally relaxed, the proceeding very much resembles a trial before a 
judge or panel of judges. 

An essential characteristic of arbitration is that it is binding and 
final. Indeed, it is more final than adjudication because there is no 
"appeal" from arbitration. Under the Uniform Arbitration Act (in force in 
every state in some form) and the United States Arbitration Act, Title 9, 
U.S.C., arbitration awards are enforceable by court order. A party may 
move to vacate an arbitration award from some defect in the party (e.g., 
bias of the arbitrators), but may not seek to overtum the award because of 
errors of law or insufficiency of the evidence.^ 

Although arbitration is an adjudicatory procedure much like a trial, 
it has the following advantages: 

• The parties have more control over a private, voluntary 
proceeding then they do over a trial because 

* the parties choose the arbitrator(s) and 

* the parties choose the procedural rules to be followed in 
preparation for and during the arbitration hearing itself. 



1 People sometimes speak of and participate in "non-binding" arbitration. Indeed, in some 
jurisdictions, the court mandates participation in "non-binding" arbitration. As ENDISPUTE 
uses ADR temiinology, "non-binding arbitration" may be a misnomer: if it is non-binding, 
it is not arbitration but rather a structured process to provide "a dose of reality" to 
encourage settlement, much like a mini-trial. Temiinological fomialities aside, non-binding 
arbitration can be an effective way of bringing about settlement. 
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• Although complaints are often heard regarding the delays and 
high costs in arbitration, it is acknowledged to be less expensive 
and faster than going to trial in most jurisdictions. Unless bound 
to particular arbitration rules by prior agreement, the parties and 
counsel can take control of the arbitration process, and work to 
dramatically streamline the process, reducing cost and time. 

* The parties need not wait for an assigned trial date; they may 
proceed to arbitration as soon as they are ready. 

* Even standard arbitration proceeds more quickly than a trial 
due to streamlined procedures, abbreviated presentations, and 
the undivided attention of the arbitrator(s) (in contrast to the 
conflicting demands of a trial judge's court docket). 

a. High/Low or Bracketed Arbitration 

In "high/low** or ''bracketed" arbitration (or trial) the parties 
stmcture an agreement to limit the range of outcomes and thus the risk at 
arbitration. This may be done in a variety of ways: 

• They may agree that the arbitrator will decide only the issue of 
liability. If the defendant is found liable, it will pay a 
predetermined sum to the plaintiff and if no liability is found, the 
defendant will pay a predetermined lesser sum to the plaintiff. 

• The parties may permit the arbitrator to deliver a verdict on 
liabiUty as well as damages but agree in advance that, whatever 
the verdict, the defendant will pay and the plaintiff will receive 
no less and no more than pre-determined sums. 

• The parties may agree that the arbitrator should not be informed 
of the bracketed range or even of the fact that a bracketed range 
has been agreed upon. The process would then be referred to as 
"blind bracketed" arbitration. Or, they may agree to disclose the 
bracketed range to the arbitrator. 
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The advantages of "High Low" or Bracketed Arbitration are: 

• The plaintiff eliminates the risk of low or zero verdict with a 
finding of no liability. 

• The defendant eliminates the risk of a "runaway'' verdict. 

• If the arbitrator does not determine the issue of damages, 
considerable trial and preparation expense is saved. 

• Limiting the risk permits the parties to significantly streamline 
the hearing process. Both sides can thus realize tremendous 
savings in the cost and time of preparation and hearing. 



b. Baseball or Final Offer Arbitration 

In baseball or final offer arbitration, each party submits a final offer 
or demand to the arbitrator. The arbitrator is asked, after submission of 
evidence at hearing, to select between the offer or demand presented. The 
arbitrator is essentially asked to decide which seems to him or her to be 
most appropriate, based upon the evidence heard. 

A variant on baseball arbitration is "night baseball" in which the 
parties* last offers and demands are not given to the arbitrator. The final 
award is the offer or demand that was closest to the arbitrator's decision. 

Baseball arbitration sets up an entirely different dynamic than simple 
bracketed arbitration. In bracketed arbitration, the parties have an 
incentive to negotiate brackets that leave room for them to "win," Thus, 
the plaintiff will seek to set a high number at the high end (and of course at 
the low end as well). The defendant is driven in the opposite direction. In 
baseball arbitration, the parties* goal is to submit the proposal the 
arbitrator will find to be most reasonable. They are therefore driven 
toward the middle, or toward the proposal they believe will be considered 
reasonable, and more reasonable than that of the other side. This dynamic 
often achieves settlement before the hearing, or before an award is 
rendered. 
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2. Private Judging (Rent-a-Judge and/or Jury) 

The ADR process which may most closely resemble a conventional 
trial is private judging, commonly referred to as *'rent-a-judge/' As in 
private, voluntary arbitration, the parties to a private judging procedure, 
select the neutral "referee*' and determine the procedural rules. To the 
extent that they decide to follow the rules of evidence and pre-trial civil 
procedures, they create a private court. The parties may also elect to hire 
jurors to dehver a verdict. 

This process may be implemented pursuant to statute or court rule in 
many states. The California general reference statute, Code of Civil 
Procedure . Section 638, is one of the most expansive statutes in existence 
and the source for most rent a judge proceedings. In this sense, private 
judging is court annexed, but since the process is initiated by the parties 
and carried on outside the court (often precisely for this reason), it is 
classified as a private ADR process. 

Theoretically, private judging could be non-binding, but it is 
generally chosen as a binding option, under an agreement that the neutral 
referee's (or private, hired jury's) decision will be entered as a judgment. 
The procedure is different from arbitration in that it is treated like a 
conventional trial — the judgment may be appealed for errors of law or as 
against the weight of the evidence. 

The advantages of a private judging, as compared to a traditional 
trial, are: 

• The proceeding is private; 

• The parties choose the neutral referee, and thus avoid the risk of 
a less-than-competent or uninterested judge; 

• The parties choose the time of trial and thus avoid the often 
interminable delay and unpredictabihty of the court docket. 

Private judging is the appropriate ADR procedure where the parties: 

• Recognize that barriers to negotiated settlement cannot be 
overcome and the case must be tried; 
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• Wish to have control over the judge and the timing of the trial 
and; 

• Have no interest in the easels legal, precedential value. 

3, MedlArb 

Med/Arb is a true hybrid process in which the same person acts as 
mediator and, if necessary, arbitrator. Med/Arb resembles a mini-trial in 
reverse order. In a mini-trial, the neutral presides over the presentation of 
the case and then attempts to mediate a resolution. In Med/Arb, the neutral 
first attempts to mediate the case between the parties. If the mediation 
efforts are unsuccessful, the neutral assumes the role of the arbitrator 
decides any unresolved issues. 

Med/Arb arises from the natural desire of an arbitrator to mediate a 
dispute to a mutually acceptable agreement, while retaining his or her 
authority as an arbitrator, and from the natural desire of a mediator to 
impose his or her own judgment if mediation efforts are unavailing. 

Med/Arb is most often used in labor contract-negotiation disputes, 
primarily in the pubHc sector. 

The advantages of MedlArb area that: 

• It empowers the mediator: the parties are likely to be cooperative 
with the mediator who they know will arbitrate the case should 
mediation fail, 

• It leads to better agreements than arbitration. Through the 
mediation process, the parties are more likely to find better and 
more creative solutions that meet their interests. 

• Unlike straight mediation, the parties can be sure that the case 
will be over at the end of the process. 

• It is economic to employ the same person as mediator and 
arbitrator; no education of a new neutral is required. 
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The disadvantages of MedlArb 

One concern expressed about Med/Arb is that if mediation efforts 
fail, the arbitration will not take place before an unbiased neutral: 

• The arbitrator will be unable to block out information and 
impressions received during the mediation phase. 

• The parties are unlikely to beUeve that the mediator/arbitrator has 
done so. This affects the parties' perception of the faimess of the 
process, 

A second disadvantage or risk of Med/Arb is that the parties will be 
less candid with the mediator, who may ultimately arbitrate, making the 
mediation less likely to succeed in achieving a negotiated agreement. 

• To overcome this concern, a Med/Arb procedure has been 
designed in which a neutral acts as a mediator and then as an 
advisory arbitrator — he advises the parties as to the likely 
outcome in arbitration but does not arbitrate the dispute himself. 

• Another option is "Med/Arb/Opt Out." In this variant, any party 
has the right to veto the mediator's becoming the arbitrator. A 
new arbitrator is selected (or could have been pre-selected) and 
the process moves forward to final resolution. 

C. Neutral Expert Fact Finding in Private ADR 

Although the use of a neutral expert under Rule 706 is a court- 
annexed process, the parties may choose to retain a neutral expert for 
private ADR, and agree to give him far more power than a court appointed 
expert. For example, the private neutral could conduct fact investigation, 
examine documents and interview key people involved in technical issues. 
If the parties agree that the expert's opinion will be binding, the process 
will resemble arbitration. If the parties agree that the expends opinion will 
be non-binding, they will be participating in a form of mediation or a 
mini-trial, depending upon the details of the process and the expert's 
functions. 



ENDISPUTE, Inc. 
ADR Processes 
Page 18 



ADVANTAGES AND DISADVANTAGES OF 
MEDIATIVE AND ADJUDICATIVE PROCESSES 

The advantages ofmediative processes are generally thought to be: 

• Mediation is generally faster and less expensive. 

* Even a mini-trial can be accomplished with far less expense 
than arbitration. Because it is non-binding, the parties and 
counsel need not prepare for every possible contingency. 
Retaining ultimate control over the outcome means that the 
parties can streamline their work, focusing on the most 
significant issues. 

• Mediation can be commenced fairly early in the litigation process, 
without large expenditures in discovery and pre-trial preparation. 

• Mediation is better suited to finding creative settlement solutions 
tailored to the parties needs and interests. 

• The parties are more likely to feel satisfied with the negotiated 
settlement achieved in mediation because they retained control 
over the process and its outcome. 

Mediation is often the most appropriate ADR procedure where the 
parties have reached negotiation impasse because: 

• There are people problems. Emotional barriers and personal 
animosities make it difficult for the parties or counsel to deal 
directly with one another. 

• The parties have become entrenched and are unable to back away 
from stated positions in direct negotiations. The introduction of 
the mediator can provide a face-saving rationale for the parties to 
move toward agreement, 

• For strategic reasons, the parties are unwilling or afraid to stop 
the "negotiation dance'' by revealing their honest assessment of 
their case and real bottom line settlement figure. 
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• The parties and counsel have analyzed their respective cases and 
reached a negotiation impasse due to a significant good faith 
difference of view regarding its strengths and weaknesses and 
likely outcome at trial. If the parties indicate a willingness to 
adjust their settlement positions in the face of credible persuasive 
neutral feedback on the case and on their analyses, evaluative 
mediation or a mini-trial are to be recommended. 

Disadvantages of mediation are perceived to be: 

• It may be a waste of time. Since mediative processes are non- 
binding (by definition), there is no assurance that they will 
dispose of the case. They may just postpone the day of reckoning. 

• If the mediation is unsuccessful, participation in the process may 
prove to have been a strategic mistake. It may indicate weakness, 
or it may reveal important information about tactics or evidence 
that the other side will use to its advantage at trial. 

* There are ways to protect against the unscrupulous adversary 
who attempts to use mediation as a discovery or tactical tool, 
but counsel must be alert to this potential problem. 

The Advantages of Adjudicative or Binding ADR Processes 

The major advantage of adjudicative or binding ADR processes is 
that a final result is certain. Costs can the controlled, the process 
streamUned, and risk limited in ways that benefit the parties. 

In some cases, the parties want an "up or down" decision. 
Sometimes due to the structure of their organization or political 
constraints, parties would rather have an adverse decision imposed upon 
them than agree to terms they do not favor. The parties may simply need 
and want a referee, so that they can move on to other matters. 
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If one conceives of ihird-parly dispute resolution processes as pro- 
ceeding along a continuum arranged in order of the extent to which 
third-party involvement intrudes on the negotiation process, mediation 
would be found at the beginning of that continuum. It is the least intni- 
sive form of third-party involvement in a dispute. The mediator, in con- 
trast to the judge or arbitrator, has no power to impose an outcome 
on disputing parties. Rather, the mediator's function is that of assisting 
the parties to reach their own agreement. 

The means by which a mediator seeks to accomplish this goal are 
succinctly stated by Howard Raiffa in The Art and Science of Negotiation 
(1982). According to Raiffa, the mediator can help in the following ways: 



By establishing a constructive ambience for negotiation. This coittd in- 
clude maintaining rules of civilized debate, acting as a neutral discussion 
leader, helping to set the agenda, suggesting processes for negotiations, 
smoothing out inlerpersonal conflicts, giving reticent people a chance to 
speak, and preparing neutral minutes. 

By collecting and judiciously communicating selected confidential mate- 
rial. On the basis of such information, a mediator can determine wtictlicr 
there is a potential zone of agreement. 

By helping parties to clarify their values and to derive responsible reser- 
vation prices, rhis is done by analyzing with each disputant the implications 
of a no-coniract outcome. 

By deflating unreasonable claims and loosening commitments. Media- 
tors can thus minimize excessive posturing and aid in breaking down barriers. 

By seeking joint gains. Mediators can devise new compromises and en- 
courage bargainers to be more creative in their search for a .solution. 

By keeping negotiations going. A mediator can provide bargainers with 
a face-saving means of holding the chatmels of communiralion <»pcn while 
they %vait for a better external environment. 

By articulating the rationale for agreement. A mediator can publicize 
the results of the negotiation in such a way as to promote implementation 
and acceptance. 
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While iiudialion is mosl ollcn thought of in the context of labor 
disputes or (tispules among nations, it is today utilized in many other 
areas as well. Disputes between family members are frequently mediated, 
as are disputes between persons having a continuing relationship, such 
as iirighbfirs. or landlords and tenants. Mediation has also been used 
to resolve environmental and community disputes. Finally, mediation 
has been employed as an adjunct to the court structure, primarily in 
inteipersonal disputes and minor criminal cases, but also in some very 
substantial matters. (Some of these applications of mediation will be 
dealt with in Tart III.) 

J'he claimed advantages of mediation over adjudication are manifold. 
Mediation is said to be faster, less expensive, and belter suited to tailoring 
outcomes to the needs of the parties. The involvement of disputants 
in fashioning their own resolution rather tlian having one imposed on 
them is said to lead to greater satisfaction with the resolution and to 
a liigher level of compliance than with judicial decrees. Finally, the pro- 
cess of working out their own resolution, albeit with the assistance of 
a third party, is said to improve the parties' capacity to resolve futtire 
disputes without the need for external intervention. 

In the first of the readings that follow, Roger Fisher and William 
Ury tic the mediation process closely to negotiation, stating that a media- 
tor has the same functions as a principled negotiator, while recognizing 
tliat the mediator's job is easier because it is not concerned with the 
substantive outcome of the negotiations. Josh Stulberg then expands 
on the functions of a mediator. According to Stulberg, the mediator is 
a < atalyst. an educator, a translator, an expander of resources, a bearer 
of bad news, an agent of reality, and a scapegoat. Jay Folberg and Alison 
Taylor discuss both the advantages of mediation over adjudication and 
diverse styles of mediation. This excerpt is followed by Fisher and Ury's 
description of a powerful mediation tool known as the one-text pro- 
cedure. 

Lon Fuller, in his classic article. Mediation — Its Forms and Functions, 
asserts that if the relationship of the parties is best organized by imper- 
sonal act-oriented rules, like the relationship between a citizen and the 
state, mediation should not be used. Hence, Fuller concludes, mediation 
has no place in the enforcement of laws. 

Some mediation theorists assert that the mediator's only task is to 
facilitate an agreement satisfactory to both parties to a dispute, and 
that the mediator has no responsibility for the terms of that agreement. 
Others reject that view, arguing that the mediator should be held ac- 
count;ible fcjr ensuring that the stronger party does not take advantage 
of the weaker, and that neither takes advantage of parties unrepiesented 
but affected by any agreement. A fictional debate between a teacher 
of mediation and a practicing mediator dramatizes the opposing views. 
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The fairness of the mediation process to the participants is the central 
theme of the subsequent excerpt by Folberg and Taylor. Fairness can 
be advanced by standards of practice for mediators, and Folberg and 
Taylor set out one example of such standards. They also discuss the 
pros and cons of the current debate about whether the public interest 
in the fairness of mediation requires the licensing or certification of 
mediators. 

Most of the empirical research on the claimed advantages of mediation 
over adjudication has focused on mediation voluntarily engaged in by 
parties with an ongoing relationship (spouses, friends, relatives, neigh- 
bors (Pearson. 1982)). If, however, mediation is to serve as a widespread 
substitute for adjudication, it is important to know to what extent the 
process serves its purpose when parties do not turn to the mechanism 
voluntarily or do not have a continuing relationship. I'hese questions, 
among others, are explored by Craig McEwen and Richard Maiman in an 
empirical assessment of mediation in small claims courts in Maine. 

In the final excerpt, Leonard Riskin asserts that the future of mediation 
in the United States rests heavily upon the attitude and involvement 
of the legal profession, and he sets out the pressures for and against 
such involvement. His piece concludes with a powerful argument for 
the growth of mediation instruction for lawyers. According to Riskin, 
such education is essential not only for the development of mediation, 
but also because it is capable of improving the quality of legal services 
and the judicial system. 



R. FISHER AND W. URY, PRINCIPLED 
NEGOTIATION 



(Draft Ed. 1980) 



"Principled Mediation" 



As a mediator, you do the same things that a principled negotiator 
would do, except it is easier. By presenting each side's problems to 
the other as an independent third party, you can help them separate 
the people from the problem. As someone less knowledgeable about 
the situation and less threatening, it is easier for you to ask questions 
about each side's interests. And it may be easier for each side to under- 
stand the other's interests if they are explained by you. 

Where each side is afraid to invent options in the middle, you can. 
Each negotiator will more likely share information with you than they 
will with each other — if they believe it will be kept in confidence. And 
since each side will naturally try to persuade you as a third party of 
the justice of their case, you can readily focud the discussion on objective 



?>! 



('liri|)K'i M. M<'<li;Mio 



( I il< ri.i. liiijilly, siiu c i( is easier to accept a mediator's suggestion thnu 
one pill !(»rw:i8d 8)y the other side, yoii can propose options wljirh Sjoth 
(;iu nioie readily adopt. 

In short, as a third party, you are well placed to change the game 
from one of costly positional bargaining to one of principled problem- 
solviiiR. 



S I liLBERG, IHE IHEORY AND PRACTICE OF 
MEDIA 1 ION: A REPLY TO PROFESSOR SUSSKIND 

Vi. F. Rvv. Rr>. <H-97 (!98t) 

If. Tuf. FtiNcrioNS of a Mediator 

... A mediator is a catalyst. Succinctly stated, the mediator*s 
presence allects how the parties interact. His presence should lend a con- 
strnclive posture to the discussions rather than cause further mis- 
unrlersuinding and polarization, although there are no guarantees that 
llie huter condition will not result. . . . 

A mediator is also an educator. He must know the desires, aspirations, 
woikitig procedures, political limitations, and business constraints of 
the parlies. He must immerse himself in the dynamics of the controversy 
to enable him to explain (although not necessarily justify) the reasons 
for a party's specific proposal or its refusal to yield in its demands. 
He may have to explain, for example, the meaning of certain stattitory 
provisions that bear on the dispute, the technology of machinery that 
is the locus of discussion, or simply the principles by which the negotia- 
tion process goes forward. 

1 liiid, the mediator must be a translator. The mediator's role is to 
convey each parly's proposals in a language that is both faithful to the 
desired objectives of the party and formulated to insure the highest 
degree of receptivity by the listener. The proposal of an angry neighbor 
thai the "young hoodlum" not play his stereo from 11:00 p.m. to 7:00 
A.M. every day becomes, through the intervention and guidance of a 
mediator, a proposal to the youth that he be able to play his stereo 
on a daily basis from 7:00 a.m. to 11:00 p.m. 

rouiih, the mediator may also expand the resources available to the 
pariif\s. Persons are occasionally frustrated in their discussions because 
of a lack of information or support services. Ihe mediator, by his per- 
sonal presence and with the integrity of his office, can frequendy gain 
access for I he parlies to needed personnel or data. This service can 
range from securing research or computer facilities to arranging nieci- 
ings wiih the governor or President. 

I'iflh. llir mediator often becomes the bearer of bad news. (>)ncessi()ns 
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do not always c ome readily; parties frequently reject a proposal in whole 
or in part. I he mediator can cushion the expected negative reaction 
to such a rejection by preparing the parlies for it in private conversations. 
Negotiations are not sanitized. They can be extremely emotional. Per- 
sons can react honestly and indignantly, frequently launching personal 
attacks on those representatives refusing to display flexibility. Those 
who are the focus of such an attack will, quite understandably, react 
defensively. The mediator's function is to create a context in which 
such an emotional, cathartic response can occur without causing an esca- 
lation of hostilities or further polarization. 

Sixth, the mediator is an agent of reality. Persons frequently become 
committed to advocating one and only one solution to a problem. There 
are a variety of explanations for this common phenomenon, ranging 
from pride of authorship in a proposal to the mistaken belief that com- 
promising means acting without principles. I'he mediator is in the best 
position to inform a party, as directly and as candidly as possible, that 
its objective is simply not obtainable through those specific negotiations. 
He does not argue that the proposal is undesirable and therefore not 
obtainable. Rather, as an impartial participant in the discussions, he 
may suggest that the positions the party advances will not be realized, 
dther because they are beyond the resource capacity of the other parties 
to fulfill or that, for reasons of administrative efficiency or matters of 
principle, the other parties will not concede. If the proposing party 
persists in its belief that the other parties will relent, the question is 
reduced to a perception of power. The mediator's role at that time is 
to force the proposing party to reassess the degree of power that it 
perceives it possesses. 

The last function of a mediator is to be a scapegoat. No one ever 
enters into an agreement without thinking he might have done better 
had he waited a little longer or demanded a little more. A party can 
conveniently suggest to its constituents when it presents the settlement 
terms that the decision was forced upon it. In the context of negotiation 
and mediation, that focus of blame — the scapegoat — can be the me- 
diator. 

Although a mediator discharges many other functions, this listing is 
sufBcient to allow examination of 1) the type of person most able to 
discharge effectively those functions, and 2) the impact those functions 
have on shaping the language and strategies a mediator uses to move 
parties towards an accommodation. 



111. Profile of a Meoiator 



One way to generate a list of the desirable qualities and abilities a 
mediator should possess is to adopt the posture of a potential party 
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In ;i itH cliiiiioii stssion and analyze the type of pcrsfui dial it would 
wani in llic role. Ihc following qualities and abilities would probably 
Ix^ iiK ludcd: capable of appreciating the dynamics of the environment 
in wbi( li the dispute is occurring, intelligent, elTective listener, articulate, 
paiient, non-Judgmental, flexible, fotceful and persuasive, imaginative, 
resoiMT<*rul, a person of professional standing or reputation, reliable, 
capable of gaining access to necessary resources, non-defensive, person 
of integrity, humble, objective, and neutral witli regard to the ouKome. 
I hr<e of these qualities merit further analysis. 

It is very important that a mediator have the capacity to appreciate 
ihe dynamics of the environment in whicli the dispute is occmring. I he 
objective of negotiation and mediati(m is to liave parties agree to do 
something. Discussions are to result in action. The mediator nmst be 
able to appreciate the real woild constraints, pressures, and frustrations 
imder which the parties act. Only then can he establish the tempo of 
discussions and range of settlement possibilities in a manner commensu- 
rate with the urgency of the dispute. Parties with vital interests at slake 
will not be persuaded to reorient their perspectives towards one another 
by the intervenor who simply admonishes them to love one another. 

Second, the mediator mtist be intelligent. ... 

Irom the perspective of the potential party to the mediation sessions 
the mediator should possess both process (communication) skills and 
content knowledge. Ihe content knowledge a mediator should have 
depends on llie specific type of dispute into which the mediator might 
intei vene and what the parties believe will be the most useful to them. 
The parties at least want the mediator to be intelligent enough to become 
educated about the matters in dispute as the talks progress. The knowl- 
edgeable mediator can ask penetrating questions, be sensitive to when 
patties ate erecting artificial constraints on their conduct, and avoid 
becoming an obstacle in the discussions of the more subtle ntiances 
of the matters in dispute. 1 he mediator does not possess such knowledge, 
however, for the purpose of serving as an expert wfio advises the parties 
as to the "right answers." 

Ihe third major characteristic is that a mediator must be neutral 
with legaid to outcome. Parties negotiate because they lack the power 
tc) achieve their objectives unilaterally. 'I'hey negotiate with those persons 
or representatives of groups whose cooperation they need to achieve 
their objective. If the mediator is neutral and remains so, then he and 
his c»(!ire invite a bond of trust to develop between him and the parties. 
If die mediator's job is to assist the parties to reacli a resolution, and 
his ( oinmifment to neutrality ensures confidentiality, then, in an impor- 
tant sense, the parlies have nothing to lose and everything to gain by 
ihe mediator's inlervention. In these two bases of assistance and neutral- 
ity there is no way the mediator could jeopardize or abridge the substan- 
livc interests of the respective parties. 
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How is this trust exemplified in practice? Suppose a party advocates 
certain proposals because of internal political divisions which might im- 
pede discussions. For tactical reasons, however, the party does not want 
to reveal these internal divisions to the other parties. A mediator to 
whom such information is entrusted can direct discussions so that such 
a dilemma can be overcome. The mediators vigorous plea made in 
the presence of all parties to remove the proposal from further discus- 
sions, for example, might provide a safe, face-saving way for that party 
to drop its demand. 

There is a variety of information that parties will entrust to a neutral 
mediator, including a statement of their priorities, acceptable trade-offs, 
and their desired timing for demonstrating movement and flexibility. 
All of these postures are aimed to achieve a resolution without fear 
that such information will be carelessly shared or that it will surface in 
public forums in a manner calculated to embarrass or exploit the parlies 
into undesired movement. This type of trust is secured and reinforced 
only if the mediator is neutral, has no power to insist upon a particular 
outcome, and honors the confidences placed in him. If any of these 
characteristics is absent, then the parties must calculate what information 
they will share with the mediator, just as they do in communicating 
with any of the parties to the controversy. . . . 



J. FOLBERG AND A, TAYLOR, MEDIATION 

911. 1301.^5 (1084) 



Both the rationale for mediation as an alternative to the adversary 
process and the effect of mediated agreements appear to make it a prom- 
ising, if not compelling, process when compared to the adversarial 
model. Mediation can educate the participants about each other's needs 
and provide a personalized model for settling future disputes between 
them. It can thus help them learn to work together, isolate the issiies 
to be decided, and see that through cooperation all can make positive 
gains. 

Mediation offers this advantage because it is not bound by the rules 
of procedure and substantive law, as well as certain assumptions, that 
dominate the adversary process. The ultimate authority in mediation 
belongs to the participants themselves, and they may fashion a unique 
solution that will work for them without being strictly governed by prece- 
dent or being unduly concernjed with the precedent they may set for 
others. They may, with the help of their mediator, consider a comprehen- 
sive mix of their needs, interests, and whatever else they deem relevant 
regardless of rules of evidence or strict adherence to substantive law. 
Unlike the adjudicatory process, the emphasis is not on who is right 
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or wK.uig Ml wii(» wins and who loses, bui ralhcr upon esiablishing a 
woik;sblr solution ih'M meets the participant's unique needs. Nfedialion 
is a win/win piocess. 

By cJeliniiion, a eonscnsual agreement, whether reached through me- 
diation or (hrect negotiation, reflects the participants' own preferences 
and will be more acceptable in the long run than one imposed by a 
court- In the process of mediation, participants formulate their own 
agreemenl and make an emotional investmenl in its success. They arc 
more likely to support its terms than those of an agreement negotiated 
or imposed by others. The lack of self-determination in adversary pro- 
ceedings liel|)s account for the never-ending litigation surrounding some 
(onflicls. 

The reduction of hostility — by encouraging direct communication 
between the participants through the process of mediation — facilitates 
the permanence of a settlement. It naturally reduces the likelihood that 
a legal battle will continue beyond the mediation process. Mediation 
lends to difltrse hostilities by promoting cooperation through a struc- 
tmed process. In contrast, litigation tends to focus hostilities and harden 
the disputants' anger into rigidly polarized positions. Ihe adversarial 
process, with its dependence upon attorneys on behalf of the < lients, 
tends to deny the parlies the opportunity of taking control of their own 
sil nation and increases their dependence on outside authority. The self- 
esteem and sense of competence derived from the mediation process 
are important by-products that help to provide self-direction and lessen 
the need for participants to continue fighting. . . . 

Ihe approach used to mediate a dispute depends on the nattire c)f 
the conflict, its setting, the experience and resources of the disputants, 
and the background and training of the mediator. The shuttle mediation 
utilized by an American diplomat to resolve a conflict between nations 
wotild not be the likely approach taken by a therapist to mediate an 
inheritance disptite over a family heirloom. The private natme of the 
inheritance dispute, the relative ease of face-to-face meetings of the 
would-be heirs, the likely inexperience of the heirs in matters of probate, 
the relatively small stake involved, the psychotherapeutic background 
and training of the mediator — all are in contrast to the public conflict 
between nations whose representatives are experienced political leaders 
dealing with the possibility of armed conflict and working with a mediator 
who has international diplomatic experience. 

I he variables that shape mediation are so numerous that it is more 
helpful to view the possible approaches to mediation as a matter of 
style dependent on a number of intersecting continuums, each with 
many shadings, rather than attempting to define specific tnediation mod- 
els. The liisi continuum or set of variables depicts an array of conflicts 
from the most private disagreement between siblings over an heirloom 
to global conflicts between nations on the brink of war. This scale has 
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gradations relating to the severity of the conflict. Other continuums 
would show the immediacy of the conflict's consequences, its private 
or public setting, and the extent of public interest in the outcome. 

Another mediaticm continuum has gradations relating to the experi- 
ence and backgrotmd of the disputants as well as the training, orientation, 
and authority of the mediator. At one end is a scrivener recording and 
clarifying points of agreement; at the other end is a judge asking litigants 
if they wish to agree voluntarily to a suggested resolution or have it 
imposed on them. 

Still another continuum arranges mediation according to the extent 
of procedural rules or the lack of a structured format. At one end is a 
personal dispute among parties, such as neighbors, who have no history 
of conflict resolution between themselves and who are using a mediator, 
perhaps a mutual friend, with no prescribed format or rules. At the 
other end of the scale are disputants with a tradition of resolving the 
inevitable conflicts between them in a systematic fashion, such as General 
Motors and the United Auto Workers, who turn to the Federal Mediation 
and Conciliation Service with its refined set of procedures and regulatoi y 
parameters. 

Intersecting points between these continuums and other variables 
that could be imagined may at times appear to represent a mediation 
model. Closer examination would show that the nature of the conflict, 
the setting, the resources and experience of the disputants, and the 
background and training of the mediator are so diverse that the models 
are illusory. What are often described as mediation models could more 
appropriately be viewed as variations or styles of practice. The styles 
and variations enumerated below are like caricatures — exaggerating 
some characteristics and minimizing common factors in order to distin- 
guish one style of mediation from another. In reality the distinctions 
are not always clear, styles are blended, and the same mediator may 
attempt several different variations in the development of a hybrid per- 
sonal style. The unique demands of the controversy being mediated 
may require an eclectic approach. 



Labor Mediation 



I^ibor mediation is the most often referred to "model" of third-party 
dispute intervention. . . . 

8 he distinguishing elements of labor mediation include a professional 
mediator; experienced representatives as participants mediating on be- 
half of others; separate caucusing or meetings between the mediator 
and each side to explore minimum settlement positions, procedural 
traditions, precedents, and regulations; and frequent requirement of 
ratification or approval of the mediated agreement. . . . 



100 



Chapter 3. Mrdijiioii 



riiF.RAPFniic Mfdiation 



Moth thciapeutic mediation and legal mediation, the next approach 
ronsidcrcd. are innrr a function of the training and experience of the 
nicdi;itot llian any other factor. Mediators with a psychotherapeutic or 
mental health background are trained to recognize the underlying c(m- 
llit t and deal with its causes rather than simply settle the manifest dispute 
or the presmliuR problem. A therapist is accustomed to lielping people 
tmderstand why they are in a position of conflict and helphig them 
move through the psychological layers that may inhibit their openness 
and ability to conmiunicate. A therapist serving as mediator is likely 
to emphasize the emotional dimensions of the dispute and to help the 
parties deal with them. The goal of this approach is not only the cessation 
of manifest conflict behavior but also the participants* understanding 
and resolution of the internal conflicts that promoted the dispute. Ihis 
emphasis on undei standing the underlying conflict, resolving or chang- 
ing its emotional aspects, and psychologically accepting its resolution 
lends to prolong the mediation process. 

I he therapist's sensitivity to the underlying emotional context of the 
dispute and concern for the mental well-being of both participants may 
restilt ill individual sessions with them. The emphasis will be on the 
emotional needs of the parties, their understanding of the causes of 
the conllict, and their acceptance of the situation, rather than on their 
legal lights and responsibilities. This approach may be most effective 
for disputes that are more emotional than legal, such as child custody, 
juvenile issues, teenage pregnancies, and other family conflicts. 

Mediation is not the same as therapy, though mediation may have a 
therapeutic effect. I herapeutically trained mediators have unique skills 
that may help shape a style of mediation. Therapists should not be 
tmcomlortable in applying this style to the mediation process, provided 
they are aware of the distinctions between mediation and therapy. They 
must be on guard to offer either mediation or therapy in accord with 
the wishes and contractual expectations of the participants. . . . 



I.AWVF.R Mediation 

Like iheiapisis who offer mediation services, lawyers serving as incdia- 
lors lend to draw iiom their professional training and orientation. The 
lawyer mediation approach is likely to focus more on the manifest dispute 
and less on the imderlying conRict. Many lawyers who undertake media- 
lion share with the participants their knowledge of legal parameters 
or inform them of resolution options and the alteinalives that might 
be im|)osed by a court should the participants proceed to litigation. A 
lawyer serving as a mediator is also able to advise the parties about 
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address qtiestions of enforceability. The lawyer practicing mediation 
may draft a proposed settlement agreement containing the terms dis- 
cussed by the participants and subject to independent review by their 
respective lawyers. 

A lawyer-mediator has to be particularly sensitive to avoid advocating 
the interest of one disputant over the other or even appearing to favor 
one party*s interest. Therefore the lawyer mediation style is likely to 
preclude individual caucusing with the participants, except in the most 
unusual of circumstances where the participants knowingly agree to such 
individual sessions in order to overcome a mediation impasse. . . . 

. , . Some attorneys purposely avoid any appearance of practicing 
law when mediating in order to assure that neither participant feels 
he or she is being individually represented or that his or her legal inter- 
ests are protected by the mediator. An attorney offering a lawyer media- 
tion approach must take precautions that only impartial legal information 
is given. Neither participant should have any reason to believe his or 
her individual interests, as compared to joint interests, are advocated 
or protected. Each participant should realize the importance of indepen- 
dent legal advice and review. . . . 



Muscle Mediation 



The term muscle mediator denotes a style of mediation that should 
be separately recognized and generally avoided. In muscle mediation 
the mediator, sometimes resembling a "closet arbitrator," tells the par- 
ties what is fair and appropriate. Muscle mediators . . . inform the dispu- 
tants of the best "voluntary** resolution or narrow the options to preclude 
effective choices. 

. . . Agreements may be frequently and quickly reached by this 
approach, but serious questions will persist about compliance and the 
long-term effect of the mediation. Attorneys, court-connected staff, and 
others, who may be viewed by the disputants as figures of authority or 
experts on the subject in dispute, must be particularly sensitive to balance 
the authority and expertise they bring to the mediation with the under- 
standing that muscle mediation is more akin to arbitration. It is unlikely 
to produce a resolution that will work effectively for the parties in the 
long run. 

n be authors then discuss other approaches to mediation. These in- 
clude supervisory mediation (mediation by a superior among subordi- 
nates), structured mediation (in which detailed rules of procedure are 
followed), court-connected and community mediation (to be discussed 
in Part III of this book), shuttle mediation (typically associated with 
international and labor disputes, but actually used in a wide variety of 
contexts), crisis mediation (e.g., hostage situations, prison disputes). 
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R. FIS HER AND W. U RY, GETUNG TO YES 

ilH-i22 (Mmi) 

CoNsinr.R niF ()nf.-1 f.xt Proceourf, 

V<»u will jjiobably call in a third party only if your own clforls to 
shift the game from positional bargaining to principled negotiation 
havt* failed. The problem you face may be illustrated by a simple story 
of a ncj^oliaiion between a husband and wife who plan to build a siew 
house. 

The wile is thinking of a two-story house with a chimney and a bay 
window. The husband is thinking of a modern ranch-style house, with 
a den and a garage with a lot of storage space. In the process of negotiat- 
ing, each asks the other a number of questions, like "What are your 
views on the living room?** and "Do you really insist on having it your 
way?" Through answering such questions, two separate plans become 
more and more fixed. They each ask an architect to prepare first a sketch 
and I hen more detailed plans, ever more firmly digging themselves into 
their respective positions. In response to the wife's demand for some 
flexibility, the husband agrees to reduce the length of the garage by 
one foot. In response to his insistence on a concession, the wife agrees 
to give up a back porch which she says she had always wanted, but 
wliich did not even appear on her plan. Each argues in support of one 
plan and against (he other. In the process, feelings are hurt and commu- 
nication becomes difficult. Neither side wants to make a concession since 
i( will likely lead only to requests for more concessions. 

Ibis is a classic case of positional bargaining. If you cannot change 
the process to one of seeking a solution on the merits, perhaps a third 
parly can. More easily than one of those directly involved, a mediator 
(an separate the people from the problem and direct the discussion 
to interests and options. Further, he or she can often suggest some 
impartial basis for resolving differences. A third party can also separate 
inventing from decision-making, reduce the number of decisions re- 
quired to reach agreement, and help the parties know what they will 
gel when they do decide. One process designed to enable a third party 
In do all this is known as the one-text procedure. 

In the house-designing negotiation between husband and wife, an 
independent architect is called in and shown the latest plans reflecting 
the piesent positions of the husband and the wife. Not all third parties 
will behave wisely. One architect, for example, might ask the parlies 
for clarification of their positions, press them for a long series of conces- 
sions, and make them even moie emotionally attached to their particular 
solutions. But an architect using the one-text procedure would behave 
diflerenily. Rather I ban ask about their positions he asks about iheir 
inincsis: not how big a bay window the wife wants, biU why she wanis 
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it. *is it for morning sun or afternoon sun? Is it to look out or look 
in?" He would ask the husband, "Why do you want a garage? What 
things do you need to store? What do you expect to do in your den? 
Read? Look at television? Entertain friends? When will you use the 
den? During the day? Weekends? Evenings?" And so forth. 

The architect makes clear he is not asking either spouse to give up 
a position. Rather, he is exploring the possibility that he might be able 
to make a recommendation to them — but even that is uncertain. At 
this stage he is just trying to learn all he can about their needs and 
interests. 

Afterwards, the architect develops a list of interests and needs of 
the two spouses ("morning sun, open fireplace, comfortable place to 
read, room for a shop, storage for snowblower and medium-sized car," 
and so on). He asks each spouse in turn to criticize the list and suggest 
improvements on it. It is hard to make concessions, but it is easy to 
criticize. 

A few days later the architect returns with a rough floor plan. "Person- 
ally, I am dissatisfied with it, but before working on it further I thought 
I would get your criticisms." The husband might say, "What's wrong 
with it? Well, for one thing, the bathroom is loo far from the bedroom. 
I don't see enough room for my books. And where would overnight 
guests sleep?" The wife, too, is asked for her criticism of the first sketch. 

A short time later the architect comes back with a second sketch, 
again asking for criticism. "I've tried to deal with the bathroom problem 
and the book problem, and also with the idea of using the den as a 
spare bedroom. What do you think about this?" As the plan lakes shape, 
each spouse will tend to raise those issues most important to him or 
to her, not trivial details. Without conceding anything, the wife, for 
example, will want to make sure that the architect fully understands 
her major needs. No one's ego, not even that of the architect, is commit- 
ted to any draft. Inventing the best possible reconciliation of their inter- 
ests within the financial constraints is separated from making decisions 
and is free of the fear of making an overhasty commitment. Husband 
and wife do not have to abandon their positions, but they now sit side 
by side, at least figuratively, jointly critiquing the plans as they take 
shape and helping the architect prepare a recommendation he may later 
present to them. 

And so it goes, through a third plan, a fourth, and a fifth. Finally, 
when he feels he can improve it no further, ihe architect says, "This 
is the best I can do. I have tried to reconcile your various interests as 
best I could. Many of the issues I have resolved using standard architec- 
tural and engineering solutions, precedent, and the best professional 
judgment I can bring to bear. Here it is. I recommend you accept this 
plan." 

Each spouse now has only one decision to make: yes or no. In making 
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ihcii Hrrisions ihcy know exactly what they are going to get. And a 
yes answer can be made contingent on the other side's also saying yes. 
The one-texi proccchire not only shifts the game away from positional 
bargaining, it greatly simplifies the process both of inventing options 
and of deciding jointly on one. , . . 

Perhaps the most famous use of the one-text procedure was by the 
United States at Camp David in September 1978 when mediating be- 
tween Kgypt and Israel. The United States listened to both sides, pre- 
pared a draft to which no one was committed, asked for criticism, and 
improved the draft again and again until the mediators felt they could 
improve it no further. After thirteen days and some twenty-three drafts, 
the United States had a text it was prepared to recommend. When Presi- 
dent (barter did recommend it, Israel and Egypt accepted. As a mechani- 
cal techniqtie for limiting the number of decisions, reducing the 
micettainty of each decision, and preventing the parties from getting 
in( reasingly locked into their positions, it worked remarkably well. 

The one-text procedure is a great help for two-party negotiations 
involving a mediator. It is almost essential for large multilateral negotia- 
tions. One hundred and fifty nations, for example, cannot constructively 
discuss a bundled and fifty different proposals. Nor can they make con- 
cessions contingent upon mutual concessions by everybody else. They 
need some way to simplify the process of decision-making. The one- 
text procedure serves that purpose. 



FULLER, MEDIATION — ITS FORMS AND 
FUNCTIONS 



M S. Cal. L. Rev. 305. 307-309. 318, 324, 327-330 (1971) 



|0|f mediation one is tempted to say that it is ail process and no 
structure. 

Casual treatments of the subject in the literature of sociology lend 
to assume that the object of mediation is to make the parties aware of 
the "social norms" applicable to their relationship and to persuade them 
to accommodate themselves to the ''structure" imposed by these norms. 
From this point of view the difTerence between a judge and a mediator 
is simply that the judge orders the parties to conform themselves to 
the rules, while the mediator persuades them to do so. But mediation 
is commonly directed, not toward achieving conformity to norms, but 
toward the crealiem of the relevant norms themselves. 1 his is true, for 
example, in the very common case where the mediator assists the parties 
in working out the terms of a contract defining their rights and duties 
toward one another. In such a case there is no pre-existing structure 
that can guide mediation; it is the mediational process that produces 
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It may be suggested that mediation is always, in any event, directed 
toward bringing about a more harmonious relationship between the 
parties, whether this be achieved through explicit agreement, through 
a reciprocal acceptance of the "social norms** relevant to their relation- 
ship, or simply because the parties have been helped to a new and 
more perceptive understanding of one another's problems. The fact 
that in ordinary usage the terms "mediation** and "conciliation** are 
largely interchangeable tends to reinforce this view of the matter. 

But at this point we encounter the inconvenient fact that mediation 
can be directed, not toward cementing a relationship, but toward termi- 
nating it. In a form of mediation that is coming to be called "marriage 
therapy" mediative efforts between husband and wife may be undertaken 
by a psychoanalyst, a psychiatrist, a social worker, a marriage counsellor, 
or even a friendly neighbor. In this situation it will not infrequently 
turn out that the most effective use of mediation will be in assisting 
the parties to accept the inevitability of divorce. In a radically different 
context one of the most dramatically successful uses of mediation I 
ever witnessed involved a case in which an astute mediator helped the 
parties rescind a business contract. Two corporations were entrapped 
by a long-term supply contract that had become burdensome and disad- 
vantageous to both. Cancelling it. however, was a complicated matter, 
requiring a period of "phasing out" and various financial adjustments 
back and forth. For some time the parties had been chiefly engaged in 
reciprocal threats of a law suit. On the advice of an attorney for one 
of the parties, a mediator (whose previous experience had been almost 
entirely in the field of labor relations) was brought in. Within no time 
at all a severance of relations was accomplished and the two firms parted 
company happily. 

Thus we find that mediation may be directed toward, and result in, 
discrepant and even diametrically opposed results. This circumstance 
argues against our being able to derive any general structure of the 
mediational process from some identifiable goal shared by all media* 
tional efforts. We may. of course, indulge in observations to the effect 
that the mere presence of a third person tends to put the parties on 
their good behavior, that the mediator can direct their verbal exchanges 
away from recrimination and toward the issues that need to be faced, 
that by receiving separate and confidential communications from the 
parties he can gradually bring into the open issues so deep-cutting that 
the parties themselves had shared a tacit taboo against any discussion 
of them and that, finally, he can by his management of the interchange 
demonstrate to the parties that it is possible to discuss divisive issues 
without either rancor or evasion. . . . 

Where the bargaining process proceeds without the aid of a mediator 
the usual course pursued by experienced negotiators is something like 
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cxpLuiiiiig in gcneril icrnis why they wanl ihis and why they arc opposed 
\o lh;il. During this exploratory or "sounding out'* process, which pio- 
crrds wiihonl any clear-cut oilers of settlement, each parly conveys — 
soniefinus explicitly, soinelimes tacitly, sometimes intentionally, sotne- 
lirnes inadvertently — something about his relative evaluations of the 
various items under discussion. After these discussions have proceeded 
lor some time, one party is likely to offer a "package deal," proposing 
in general terms a contract that will settle all the issues under discussion. 
I his oiler may be accepted by the other party or he may accept it subject 
to cerliiin stipulated changes. 

Now it is ol)vious that the process just described can often be greatly 
facilitated ihn^ugh the services of a skillful mediator. His assistance can 
speed the negotiaticms, reduce the likelihood of miscalculation, and gen- 
endly help the paities to reach a sounder agreement, an adjustment 
of their diveigent valuations that will produce something like an optimum 
yield of the gains of reciprocity. These things the mediator can accom- 
plish by holding separate confidential meetings with the parties, where 
each party gives the mediator a relatively full and candid account of 
the internal posture of his own interests. Armed with this information, 
but without making a premature disclosure of its details, the mediator 
can then help to shape the negotiations in such a way that they will 
proceed most directly to their goal, with a mintmmn of waste and 
friction. . . . 

Like everyone else c<mcerned with the mediational process, the media- 
tor needs to reflect on his proper role and on the sources of his power. 
Mediators often pride themselves, and receive much newspaper publicity, 
for solving "tough" cases. But sometimes what makes the cases "tough" 
lies in the high stakes involved and the strong compulsion both parties 
are under to reach agreement. When he "solves" such a case, the media- 
tor needs to reflect that his powers may derive as much from the urgency 
of the situation as from any special gifts of his. He may usefully recall 
Scfielling*s amateur who volunteers to call the dances at a square dance; 
the couples may follow his calls, not because the calls are especially 
apt. but because if they are not followed the dance cannot go on. . . . 

It is time now to bring mediation into some closer relation with the 
ordrr-f)roducing and order-restoring processes of society as a whole 
and in particular with tho.se of state-made law. Some paragraphs back 
I spoke of the "central quality of mediation, namely, its cap«icily to 
reorient the parties toward each other, not by imposing rules on them, 
but by helping them to achieve a new and shared perception of their 
rchitionship, a perception that will redirect their attitudes anil disposi- 
tions toward one another." Ihis suggests a certain antithesis between 
nnfliiilional processes, on the one hand, and the standard procedures 
of law, on the other, for surely central to the very notion of law is the 
(on<( pi «>l rules. 
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Insofar as our concern is with the problem of bringing laws into 
existence, this "antithesis" presents no difTiculty at all. It is a common- 
place of denmcratic government that statutes quite generally express 
some measure of compromise between opposing points of view. Individ- 
ual legislators often find themselves, at times with some reluctance, cast 
in the essential mediative role that will effect this compromise. The 
crucial problem arises when we ask, not what role mediation should 
play in creating law, but how far and in what respects should it enter 
into the administration of laws. A general answer to this question is 
easy: once a law has been duly enacted its interpretation and enforcement 
is for the courts; courts have been instituted, not to mediate disputes, 
but to decide them. 

It is not difTicult to see why. under a system of state-made law, the 
standard instrument of dispute setdement should be adjudication and 
not mediation. If the question i^ whedier A drove through a red light, 
or has paid his grocery bill, or has properly reported his earnings to 
Internal Revenue, even the most ardent advocate of conciliative proce- 
dures would hardly recommend mediation as the standard way of dealing 
with such problems. A pervasive use of mediation could here obliterate 
the essential guideposts and boundary markers men need in orienting 
their actions toward one another and could end by producing a situation 
in which no one could know precisely where he stood or how he might 
get where he wanted to be. As between black and white, gray may some- 
limes seem an acceptable compromise, but there are circumstances in 
which it is essential to work hard toward keeping things black and white. 
Maintaining a legal system in functioning order is one of those occasions. 
It is, then, nol in the making of legal rules, but in their enforcement 
and administration that a certain incompatibility may be perceived be- 
tween mediative procedures and "the rule of law." We may express 
something of the nature of this incompatibility by saying that, whereas 
mediation is directed toward persoru, judgments of law are directed to- 
ward acts; it is acts, not people, that are declared proper or improper 
under the relevant provisions of law. This distinction is not quite so 
simple as it seems on the surface, for there are routine occasions within 
the operations of a legal system when judgment must be passed on 
persons. 1 his necessity arises, for example, when a court must decide 
whether a convicted criminal should be admitted to probation or when 
a judge must determine which of two contesting parents should be given 
custody of a child. But in its core operations, in deciding, for example, 
whether a man has committed a crime or broken a contract, the standards 
of legal judgment are derived from rules defining the consequences of 
specific acts or failures to act; these rules do not attempt or invite any 
general appraisal of the qualities or dispositions of the person, excepUon 
being made, of course, for cases where the problem of legal accountabil- 
ity is raised, as when the defense of insanity is pleaded. . . 
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In seeking now to dclineale, within the processes of society as a whole, 
ifie proper domain of mediation, I suggest that we may usefully apply 
iwo tests; the first of these tells tis when mediation should not he used, 
the s<( one! tells us when it cannot be used. The two tests are as follows: 
I'irst, is the underlying relationship such that it is best organized by 
impersonal net-oriented rules? If so, then mediation will generally be 
out of place except as it is employed to create or modify rules. Srcond, 
is the problem presented amenable to solution through mediational 
prcuesses? Mediation is itself subject to intrinsic limitations; I have dis- 
<erncd Iwo of these: (I) it cannot generally be employed when more 
than two parties are involved; (2) it presupposes an tntermeshing of 
interests of an hitensiiy sufficient to make the parties willing to collabo- 
rate in the mediational effort. 



II IK LIFE OF I HE MEDIA FOR: 

1 BE OR NOT TO BE (ACCOUNTABLE) 



At a recent meeting of the Letsawldcwit Mediation Society, which is 
composed of both practicing mediators and teachers of mediation, a 
pio(rssf>r (!') and a mediator (M) were discussing the day's program. 

A/; Boy, I've really had it. If I hear one more word about the moral 
and spiritual uplift of being a mediator. Fm going to find some other 
line of work. As far as Fm concerned, it*s just plain hard work, and 
I wish these pontificators would begin to address some of the lough 
issues we all face every day. 

P: I agree. But you\e got to admit that speech by Larry Susskind 
(1981) was really interesting. I've believed for a long lime that a 
mediator should be held accountable for an agreement that she medi- 
ates, and Susskind is certainly persuasive on that point. As he says, 
it simply isn't enough to ask whether the parties find the agreement 
to 1)0 acceptable. 

|F.|iiviionmcnlaI mediators ought to accept responsibility for ensuring (I) 
lli.'if the intciTSts of parlies not directly involved in negotiations, but with a 
stake in llie outcome, arc adequately represented and protected; (2) that 
agrccnicnts are as fair and stable as possible, and (3) thai agreements reached 
are interpreted as intended by the community-at-large and set constructive 
pre* <•<!( Ills. 

Otherwise, mediation can be used as a device by which the stronger, 
piuty takes advantage of the weaker, or they both take advantage of 
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others. My only disagreement with Susskind is that he limits his argti- 
ment to the mediation of environmental disputes, while I would extend 
it to mediation in other contexts. 

M: I couldn*t disagree more. I thought that Josh Stulberg (1981) clearly 
demonstrated the flaws in Susskind's thesis. As Stulberg noted, deter- 
mining whether an agreement is fair and optimal even as between 
the parties at the bargaining table can be an awesome task. Extending 
that inquiry to include whether the agreement is fair to persons not 
in the negotiations, about whose desires and interests the mediator 
may know little or nothing, only compounds this difficulty. Further- 
more, as Stulberg asks, who authorized the mediator to decide the 
fairness of an agreement that is acceptable to the parties? 

There's also one point that Stulberg only hints at that I think is 
crucial. Whatever the theoretical appeal of Susskind's thesis, as a 
practical matter it just won't work. You've done some mediation, and 
you know as well as I do that what you're doing as a mediator is 
helping parties who have been unable to reach agreement on their 
own. They don't go to a mediator because they want to, but because 
they have to . . , they're stuck. I don't know about you, but I find 
it difficult enough to bring parties like that to some agreement thc7 
can both live with. Doing that takes about 1 10 percent of my concen- 
tration. I think that if a mediator has to concern himself not only 
with getting an agreement, but also with whether that agreement is 
fair, both as between the negotiating parties and others, the practical 
effect is going to be that mediation will be a far less effective tool 
for reaching agreement. It's like the baseball player who tries to hit 
a home run every time he's at bat; it's pretty impressive when he 
succeeds, but he strikes out a lot, too. 

P: I agree with everything you say, but what's the alternative? It seems 
to me that a mediator cannot escape what she feels to be her ethical 
responsibility for helping the parties to reach fair agreements by cop- 
ping out on the grounds that the task is difficult. Take a divorce 
situation for example: Assume that the parties have grossly unequal 
bargaining power and that they are about to ask the mediator to 
bless an agreement that is blatantly unfair to absent parties like the 
children. How can the mediator escape the responsibility that she 
feels for such an unfair agreement simply because the task is difficult? 

M: First of all, I'm not just saying that the task is difficult for the 
mediator, but that imposing it on her may frustrate the central goal 
of both negotiation and mediation — to reach an agreement. 

Secondly, you assume the very issue we're discussing. Why do 
you assume that if the parties reach an agreement the mediator should 
be regarded as having blessed that agreement or as being responsible 
for what's in it? 
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/* Speaking of assuming away the issue, your slatemeni ihai "the rcn- 
II al goal o! bolli negotiation and mediation is to reach an agrccnietit" 
strikes me as a doozy. My point is precisely tliat the goal of the media- 
tor should not be to get an agreement at any price because other 
considerations — such as those adverted to by Susskind — should also 
( otne into play. 

As for your taking me to task about the mediator blessing the 
agi cement, how can that inference be avoided? 'Hie mediator is in- 
v<»|vcd in the negotiations, and the world at large is going to tar 
her with that agreement, lake the example 1 was just talking about — 
an imfair divorce agreement. Suppose that the wife takes that agree- 
ment to her lawyer, and he tells her that she has been grossly taken 
advantage of. Isn't the lawyer, and everybody else to whom she shows 
that agreement, going to say, '*How on earth did that mediator let 
you agree to something like that?** 

M: Weil, anybody who says that just doesn*t understand mediation. 
The point I'm making is that if the mediator has to spend her time 
worrying about whether the agreement she's trying to gel is going 
to l)e unfair, all too often there won't be any agreement to worry 
about. Ihen your divorcing parties will be right back in court, which 
is what they went to mediation to avoid. It rather reminds me of 
the story Tom Colosi (1984) tells about Kissinger managing to gel 
the lion and the lamb lo lie down peacefully together — at least during 
the daytime while they were both being carefully watched. But each 
moining, Kissinger had to replace the lamb. I guess the moral is 
that mediators shouldn't try to take on too much. 

P: In an ideal world I would agree with you. But we are living in an 
imperfect world. What's the alternative? Maybe parties won't be able 
to come to an agreement. My mediator thinks that's for good reason 
because no fair agreement could be reached. And she is also clear 
that no agreement in that setting is better than an unfair agreement. 

M: In terms of the alternatives, one obvious alternative is to have 
the agreement reviewed by a difTerent institution or person than the 
mediator. That way you avoid the confusion of roles and let each 
institution play the role that it is best suited lo play. 

/'. Well, that sounds good but I'm afraid it's just wishful thinking. 
Again in areas I know something about, such as divorce mediation, 
the courts are simply not equipped to provide a useful oversight role. 
Ihcy J!ist rubber stamp the agreements the parlies arrive at and llius 
icclucc their burgeoning caseloads. 

Maybe there isn't an all-or-nothing answer lo this question. There 
may be some areas where there really is no effective other agency, 
and mediator concern for more than just reaching an agreement is 
the hrast bad s<^lution. And then there are other areas where either 
the sitiiation is not likely to be so extreme as the one I have sketched 
l)f( ;mi^(' ihr i>:iTiies are relaiivelv sophisticated or have atiornrvs. or 
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else there is a competent and capable alternative to having the media- 
tor assume all those tasks. 1 would certainly agree with you thai that 
solution would be preferable if it could be made efTective. 
M: You ask the question a couple of times: What's the alternative. I 
think one alternative is either judicial or administrative review. Now 
you say, well, they just can't do it. But what you're really saying is 
they haven't done it. You're proposing what I regard as a fundamental 
shift in the role of mediator, and I'm saying to you that if you want 
lo make a fundamental shift, let's do it in what the courts have been 
doing in terms of reviewing these agreements. Rather than muddy 
the mediator's institutional responsibility and role, let's have the 
courts do what is their proper and appropriate role. 

P: I think it's more complicated than that. First of all, as I have said 
several times, mediators have been doing some of these tasks — per- 
haps you would say not too effectively, and sometimes at a cost of 
not getting an agreement, but still they have been doing them. And 
courts, by and large, have not been doing them. It would take a 
major reallocation of the kind you well describe to accomplish that 
shift in responsibility. 

But I'm not sure whether even if that could be achieved it would 
be desirable. There is the question of economy and efficiency. The 
mediator now learns a great deal about the case and about the impact 
of a proposed agreement on present parties and absent parties. A 
judge would have to start all over again to address those issues. 

M. Yes, I agree that it's theoretically more efficient to have the mediator 
act both as a mediator and as a quasi-judge passing upon fairness. 
But, once you add ihis additional task lo the mediator's central goal 
of helping the parties reach agreement, then you run the risk of losing 
the genius of mediation itself and winding up with no agreement. 
In the parties' view the mediator's value lies in her commitment lo 
settlement and not to a particular interest. Once a parly perceives 
the mediator lo be seeking lo further a particular interest, whether 
present at the bargaining table or not. the mediator becomes just 
another negotiator. At that point the mediator is part of the problem, 
not part of the solution (Ross. 1984: 51). 

P. You know, I think this whole question is rather similar to the ques- 
tion of whether the same person can serve as both mediator and 
arbitrator in the same dispute. There, too, we are talking about com- 
mingling different roles in one person. And while I generally agree 
with you that that's not desirable, my view there, as well as here, is 
that, as with the answer to mosl questions, it depends. It depends 
on the nature of the case, on the alternatives that are available and 
some of the other factors we have already mentioned. Perhaps the 
question is not as simple as either of us thinks. 

M: When you say that it depends on the nature of the case, what 
are you talking about? 
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l\ Well, tli<" Rir;i»cr ihc power disparity between the parlies, (he more 
impoilaiii it is that ifie mediator be held responsible for the (airness 
of I he agieeineni. I know that I just couldn't sign ofTon an agreement 
thai was Ri<»ssly unfair to both a divorcing wife and her absent and 
niii<*presented diildien. 

M: I nnist admit that I've never been in that situation. I work almost 
exclusively in the labor-management field. I'here we don't usually 
see gross power disparities, and when we do, we figure that's wliat 
Congiess intended by cstablisliing a system of Tree collective bargain- 
ing. It's up to the workers to protect themselves by organizing into 
strong unions, and if they can't do it, it's not the mediator's responsi- 
bility to protect them. 

/*. It appears to me that we are each influenced by the fields in wliich 
we work. When I mediate it's primarily in family situations, where 
it is fairly common to find diat one of the parties has a considerable 
power advantage over the other, and there's certainly no congressional 
policv that says that the weaker spouse must suffer the consequences 
of her weakness. 

M: I think we've found something we can agree on. I'm willing to 
accept — at least otUside the labor context — the notion that if there 
is truly a great power disparity between the parties, the mediator 
has some responsibility for the content of an agreement that he medi- 
ates. If it is so unfair that it oflends his conscience, he probably should 
withdraw rather than be associated with it. 

/*. When you speak of unfairness, are you looking only to the fairness 
of the agreement as between the negotiating parties or are you also 
willing to examine the fairness of the agreement as it impacts on 
parties i»ol represented in the mediation — the children, for example? 

M: I just don't know. 1 suppose that I might agree to look o»it for 
the children, but that's only because if I didn't worry about them 
and they didn't have separate legal representation it's unlikely that 
their interests would be considered by anyone else. On the other 
hand. whc» am I to think that 1 know more about the best interests 
ol the children than do their parents? Furthermore, whatever I might 
do about the interests of unrepresented children, I know that I would 
not object to an agreement that was satisfactory to the parties simply 
bet ausr I ihouglil it might be unfair to some undefined absent third 
paily. 

/' Let nic push you a little bit on that. Suppose that an employer 
and an all-white union agree in a dispute that you are mediating 
that whites will be given preference over blacks in hiring. What would 
y<ui do? 

M I iisi of all, I'd point out to them that the clau.se was unlawful 
and could cause both of them considerable legal trouble. If they still 
wanted to include it, I'm not sure what I would do. I might decide 
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might decide that I just couldn't be associated with such an agreement, 
and step out of the negotiations. I just don't know. It does seem to 
me. however, that if I were to step out, it would be because of my 
personal values, not because I felt that as a mediator I had an ethical 
obligation to do so. 

P: That strikes me as the kind of fine academic distinction that you 
generally accuse me of making. We both seem to agree that it is 
probably inappropriate for a mediator to be a party to an agreement 
that discriminates unfairly against absent parties. If you*re happier 
calling that part of her personal value system, that*s fine with me. 

Af; Well, I'm sure there's more to be said on this subject, but it's 
time for us to go back for the next session. Maybe after that we 
can get a mediator to help us negotiate a resolution to our dispute. 



J. FOLBERG AND A. TAYLOR, MEDIATION 

244-250, 349-354. 260-263 (1984) 

Ethical, Professional, and Legal Issues 

The very elements that make mediation so appealing compared to 
the adversarial model also create potential dangers and raise substantial 
professional, ethical, and legal issues. Mediation is condticted in private, 
often with no attorneys present. Because it is not tightly bound by rules 
of procedure, substantive law, and precedent, the question of whether 
the process is fair and productive of just results is presented. Because 
mediation represents an "alternative** to the adversarial system, it lacks 
the precise and perfected checks and balances that are the principal 
benefit of the adversary process. The purposeful "alegal" character of 
mediation creates a constant risk of dominance by the more knowledgea- 
ble, powerful, or less emotional party. Because mediation is a new prac- 
tice that crosses traditional professional boundaries and recognizes the 
legal, emotional, and technical aspects of conflicts, there are concerns 
about interdisciplinary cooperation, struggles for territory, and asser- 
tions of professional dominance through claims of right, experience, 
or expertise. Tight economic times may draw marginal practitioners 
from many fields to what is viewed as a growth industry. Questions of 
standards, ethics, certification, and licensure are now being voiced, and 
delicate issues of confidentiality and liability are surfacing. Let us look 
now at these important issues. 



FAIRNESS 

There are legitimate concerns that mediation may not be a fair process 
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Biicsr ( oiuerns merit consideration and mediaiors should be f)repared 
to address iliem. We shall attempt to stale the concerns and respond 
lo them. 

Aflveisarial ttadilions and litigation provide a structure for resolving 
drspuies within an exacting set of procedures that have been tested 
and rclined lo achieve fairness. Mediation, as an alternative to the adver- 
sarial system, is less hemmed in by rules of procedure, substantive law, 
and pre( cdent. It lacks the precise and perfected checks and balances 
(hat arc llie principal benefit of the adversary process. Although some 
incfiiaK'd agreements, such as marital settlements, require court ap- 
proval, most do not. Even marital settlements are unlikely to be judicially 
scrutinized in detail because of their consensual nature. Private agree- 
menis requiring later enforcement by a court might ^be subject to judicial 
review at that time, but the standard of review is generally one of "uncon- 
scionability." (Courts are appropriately reluctant to set aside or reform 
private agreements and contracts, so the unconscionability standard pro- 
vides relief only for the most oppressive or grossly unfair provisions. 
I he private nature of most mediation proceedings also precludes any 
meaningful public view of the process or evaluation of the result unless 
a problem of public dimension arises later. 

J hese concerns about fairness, although serious, skirt the overriding 
feature and redeeming value of mediation — it is a consensual process 
that seeks self-determined resolutions. Mediation, unlike litigation, may 
appropriately recognize the collision of ''legal'* norms with **person- 
oi ienicd" norms. These personal norms or principles, though not legally 
valid in court, may be important to the participants in reaching a fair 
selilemcm within the context of the issues and characteristics of their 
unique dispute. The accommodation of these colliding norms may pro- 
duce an agreement no less principled for the disputants than a litigated 
result decided only on accepted legal norms or principles. A personal 
norm that considers fault relevant to the financial outcome of divorce 
may be accommodated in mediation, for example, even though this prin- 
ciple is no longer legally relevant in the courts of many states. If it is 
relevant in accommodating the parlies' personal principles, knowing 
that fault would not be considered in court, can it be said that the 
resulting settlement is less principled or fair? . . . 

Ihc voiced concern about the fairness aspect of mediated agreements 
lends to compare mediation with a romanticized notion of formal justice. 
In consideiing whether mediated settlements will be fair and just, we 
must ask "compared to what?'* The adversarial approach lo dispute 
res(»liilion docs not require the parlies to be represented by lawyers 
and niany aie not. Nor does it impose a mediator or "audience" when 
pi ivale bargaining is used lo resolve the dispute. It must be remembered 
that approximately 90 percent of all cases filed in courts are bargained 
to an aRfcemcni before reaching trial. Many of the remaining cases 
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go by default due lo the defendant's ignorance or lack of resources i(» 
prepare a defense. 

The question of fairness in the outcome of a dispute should be asked 
equally of all forms of dispute resolution, including bargained agree- 
ments and litigation. Many disputes resolved outside of mediation are 
the result of unequal bargaining power due to dilTerent levels of experi- 
ence, patterns of dominance, difTerenl propensities for risk avoidance, 
the greater emotional needs of one disputant, or psychological obstacles 
in the path to settlement. Should the matter proceed to litigation, the 
same items may skew the fairness of the outcome in court as in the 
bargaining phase — and in addition there may be unequal resources 
to bear the costs of litigation, different levels of sophistication in choosing 
the best attorneys, and just plain luck as to which judge is assigned to 
make a decision. These comments are not intended as unique criticisms 
of our adversarial or judicial systems; no dispute resolution mechanism 
is devoid of problems concerning fair outcomes, and none of the alterna- 
tives is the best for every dispute. 

I'here are several safeguards relating to the fairness of mediation 
outcomes. The principal safeguard is the presence of a skilled and rea- 
sonable mediator — a knowledgeable third party to help the disputants 
evaluate their relative positions so that they ran make reasoned decisions 
that seem fair to them after considering all relevant factors. The mediator 
serves as a check, though not necessarily a guarantor, against intimida- 
tion and overreaching. The mediator also acts as an agent of reality 
lo help the parties probe whether their positions are realistic and what 
practical eflecls will flow from their choice of outcomes. The mediator, 
though impartial regarding the participants, has a responsibility to pro- 
mote rea.sonableness — particularly since the outcome of a conflict may 
affect other parlies, such as the public or the children of divorce. There 
is a difference between being nonpartisan and being unconcerned. . . . 

A second check on the fairness of a mediated agreement is . . . legal 
review and processing. Independent legal review is a necessity in divorce 
settlements, labor contracts, environmental issues, and other legally ori- 
ented and complex disputes. The reviewing attorneys serve as a check 
to assure that all necessary items have been considered by the partici- 
pants and that the proposed agreement accurately slates their under- 
standing. Ihe reviewing attorneys might inform the individual 
participants of any olher alternatives to the suggested terms and whether 
the points of agreement fall within acceptable legal noims. These norms 
are often raised in the context of the likely range of court decisions if 
agreement is not reached. The likelihood of a different court outcome 
than the proposed agreement must then be weighed against the costs 
in lime, money, and emotional stress that may result from further negoti- 
ation, mediation, or litigation. I he basic purpose of this independent 
legal review is to determine whether the agreement is "fair enough" 
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iK)l l<> lake it back lo tlic drawing board and if all necessary items have 
l)C(Mi (ovrird. . . . 



SI ANDAKnS OF PRACMCF AND ETHICAL LIMITATIONS 

As mediation struggles to become a profession, it will be increasingly 
important tliai standards lie developed to establish minimum acceptable 
practices and that ethical limits be formulated regarding inappropriate 
medial or behavior. Public and professional acceptance of the role of 
mediation will be enhanced once standards of mediation practice are 
developed and made known. 

Di^twction Bftween Standards and Ethics. We have, for convenience, sepa- 
lated standards of practice from ethical limitations. The distinction be- 
tween standards and ethics may be only academic, but it is helpful for 
our analysis. An ethical code is generally imposed on members of a 
professional group by its governing organization or as a condition of 
hcensure or certification. Professional standards may exist outside an 
ethical code or in its absence and may be subscribed to by practitioners 
oi' looked to by the public and the courts as a set of expectations and 
minimally acceptable common practices for the service offered. The stan- 
dards protect those served from harm and assure the Integrity of the 
piocess. Following the standards in a competent manner should also 
protect the practitioner from legal liability by clarifying the limits of 
"reasonable carc»" as that term is used in the courts. We have approached 
our discussion of ethical limitations as the **do nots" imposed by existing 
ethical codes and regulations for other professions that either form the 
background of the mediator or touch upon aspects of mediation practice. 
We view standards as a positive statement of what is morally and socially 
expected from the process of mediation and from mediators. . . . 



Code of Professional Conduct for Mediators* 
preamble 

Mediation is an approach to conflict resolution in which an impartial 
third party intervenes in a dispute with the consent of the parties, to 
aid and assist them in icachiiig a mutually satisfactory settlement to 
issues in dispute. 

Mediation is a profession with ethical responsibilities and duties. 
Ihose who engage in the practice of mediation must be dedicated to 
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the principle that all disputants have a right to negotiate and attempt 
to determine the outcome of their own conflicts. They must be aware 
that their duties and obligations relate to the parties who engage their 
services, to the mediation process, to other mediators, to the agencies 
which administer the practice of mediation, and to the general public. 

Mediators are often professionals (attorneys, therapists, social work- 
ers) who have obligations under other codes of ethics. This code is 
not to be construed as a competitive code of behavior but as additional 
guidelines for professionals performing mediation. When mediating, pro- 
fessionals will be bound by the ethical guidelines of this code. 

This code is not designed to override or supersede any laws or govern- 
ment regulations which prescribe responsibilities of mediators and oth- 
ers in the helping professions. It is a personal code relating to the 
conduct of the individual mediator and is intended to establish principles 
applicable to all professional mediators employed by private, city, state, 
or federal agencies. 

/. The Respomibility of the Mediator to the Parties 

The primary responsibility for the resolution of a dispute rests upon 
the parties themselves. The mediator at all times should recognize that 
the agreements reached in negotiations are voluntarily made by the 
parties. It is the mediator*s responsibility to assist the disputants in reach- 
ing a settlement. At no time should a mediator coerce a party into agree- 
ment. Mediators should not attempt to make a substantive decision for 
the parties. Parties may, however, agree to solicit a recommendation 
for settlement from the mediator. 

It is desirable that agreement be reached by negotiations without a 
mediator's assistance. Intervention by a mediator can be initiated by 
the parties themselves or by a mediator. The decision to mediate rests 
with the parties, except where mediation is mandated by legislation, 
court order, or contract. 

Expenses of Mediation — Mediators will inform all parlies of the cost 
of mediation services prior to a mediator's intervention. Parties should 
be able to estimate the total cost of the service in relation to that of 
other dispute resolution procedures. 

Ideally, when costs are involved, the mediator should attempt to have 
parties agree to bear the costs of mediation equitably. Where this is 
not possible, all parties should reach agreement as to payment. 



2. Responsibility of the Mediator Toward the Mediation 
Process 

Negotiation is an established procedure in our society as a means 
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ni icsolving; dispulc\s. 1 he process of mediation involves a lliinJ party 
im(i\riition iiilo ncgoliations lo assisi in the clevelopinent of alternative 
soltitions that parties will voltinlarily accept as a basis for settlement. 
Pi tssiires whidi jeopardize voluntary action and agreenienl by the parties 
slionid not be a part of mediation. 

I lir Mediation Pun ess — Mediation is a participatory process. A media- 
tor is obliged to educate the parlies and involve them in the mediation 
process. A mediator should consider that such education and involve- 
ment are important not only to the resolution of a current dispute, 
but will also better ({ualify the parties to handle future conditts in a 
more creative and productive manner. 

Appropriatfness oj Media I ion — Mediation is not a panacea for all types 
o( conllicts. Mediators should be aware of all procedures for dispute 
resolution and under what conditions each is most ertective. Mediators 
aic obliged to educate participants as to tlieir procedural options and 
help thetn make wise decisions as to the most appropriate procedures. 
I he procedmes should clearly match the type of outcome which is de- 
sired by the parties. 

Medintor's Role — I'he mediator nuist not consider himself or herself 
limited to keeping the peace or regulating conflict at the bargaining 
table. J lis or her role should be one of an active resource person upon 
wh*nn the parties may draw and, when appropriate, he or she should 
be prepared to provide both procedural and substantive suggestions 
and alternatives which will assist the parties in successful negotiations. 

Since the status, expei ience, and ability of the mediator lend weight 
to his or her suggestions and recommendations, he or she should evalu- 
ate ( arelully the ell'ect of his or her interventions or proposals and accept 
full responsibility ft)r their honesty and merit. 

Since mediation is a voluntary process, the acceptability of the media- 
tor I)y the parties as a person of integrity, objectivity, and fairness is 
absolutely essential lor the effective performance of mediation proce- 
dures. The manner in which the mediator carries out professional duties 
and responsibilities will tneasure his or her usefulness as a mediator. 
1 he fjuality of character as well as intellectual, emotional, social, and 
technical attributes will reveal themselves in the conduct of the mediator 
and in his or her oral and written communications with the parties, 
other mediators, and the public. 

I*uhliiity and Advertising — A mediator should not make any false, mis- 
leading, or imfair statement or claim as to tlie mediation process, costs, 
and benefits, and as to his or her tole, skills, and qualifications. 

i\entinlity — A mediat*)i should determine and reveal all monetary, 
psydiological, emotional, associational, or authoritative airdiations that 
he or she has with any of the parlies to a dispute thai might cause a 
coiiMic t of interest or affect the perceived or actual neutrality of the 
professional in the performance of duties. If the mediator or any one 
of ihe in;ijoi parties (eels that (he mediator's background will have or 
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has had a potential to bias his or her performance, the mediator should 
disqualify himself or herself from performing a mediation service. 

Impartiality — 1 he mediator is obligated during the performance of 
professional services to maintain a posture of impartiality toward all 
involved parlies. Impartiality means freedom from bias or favoritism 
either in word or action. Impartiality implies a commitment to aid all 
parties as opposed to a single party in reaching a mutually satisfactory 
agreement. Impartiality means that a mediator will not play an adversarial 
role in the process of dispute resolution. 

Confidentiality — Information received by a mediator in confidence, 
private session, caucus, or joint session with the disputants is confidential 
and should not be revealed to parties outside of the negotiations. Infor- 
mation received in caucus is not to be revealed in joint session without 
receiving prior permission from the party or person from whom the 
information was received. 

The following exceptions shall be applied to the confidentiality rule: 
In the event of child abuse by one or more disputants or in a case 
where a mediator discovers that a probable crime will be committed 
tliat may result in drastic psychological or physical harm to another 
person, the mediator is obligated to report these actions to the appropri- 
ate agencies. 

Use of Information — Because information revealed in mediation is con- 
fidential and the success of the process may depend on this confidential- 
ity, mediators should inform and gain consent from participants that 
information divulged in the process of mediation will not be used by 
the parties in any future adversarial proceedings. 

The mediator is also obligated to resist disclosure of confidential 
information in an adversarial process. He or she will refuse to voluntarily 
testify in any subsequent court proceedings and will resist to the best 
of his or her ability the subpoena of either his or her notes or person. 
This provision may be waived by the consent of all parties involved. 

Empownmeni — In the event a party needs either additional informa- 
tion or assistance in order for the negotiations to proceed in a fair 
and orderly manner or for an agreement to be reached that is fair, 
equitable, and has the capacity to hold over time» the mediator is obli- 
gated to refer the party to resources — either data or persons — who 
may facilitate the process. 

Psychological Well-Being — If a mediator discovers that a party needs 
psychological help either prior to or during mediation, he or she will 
make appropriate referrals. Mediators recognize that mediation is not 
an appropriate substitute for therapy and shall refer parties to the appro- 
priate procedure. Mediation shall not be conducted with parties who 
are either intoxicated or who have major psychological disorders which 
seriously impair their judgment. 

The Law — Mediators are, not lawyers. At no time will a mediator 
offer legal advice to parlies in dispute. Mediators will refer parties to 
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n|)|)i oprialc alloinrys lor legal advice. Ihis same code of conduct applies 
to inrdiators who are themselves trained in the law. Ihe role of an 
inipnitial mediator should not be confused with that of an attorney who 
is an advocate for a client. 

(Note In Folbcrg and laylor: We] must lake exception to the above 
paragraph. I^iwyers may serve as mediators and may provide impartial 
legal advice to the parties together. We offer the following substitute 
w(»rding: At no time will a mediator who is not a lawyer offer legal 
advice. Mediators will urge parties to separately consult with independent 
attorneys lor legal advice. I he role of a mediator should not be confused 
with that of an attorney who represents a client as an advocate. A lawyer- 
mediator should not represent either party during or after the mediation 
process. 

Ihr Settlemntt —1 he goal of negotiation and mediation is a settlement 
that is s< en as fair and eqtiitable by all parties. 1 he mediators responsi- 
l)ilitv to the parlies is to help them reach this kind of settlement. When- 
ever pos^iMe^ a n^^cdjator should develop a written statement that 

d<»cMments the agreenTciiIs reached in mediation. 

A mediators satisfaction with the agreement is secondary to that of 
the parties. 

In the event that an agieement is reached which a mediator feels 
(I) is illegal. (2) is grossly inequitable to one or more parties, (3) is 
the result of false information. (4) is the resuh of bad faith bargaining. 
(5) is impossible to enforce, or (6) does not look like it will hold over 
lime, the mediator may pursue any or all of the following alternatives: 

1. Inform the parlies of the difliculties which the mediator sees in 
the agreement. 

2. Inform the parties of the difficulties and make suggestions which 
would remedy the problems. 

3. Withdraw as mediator without disclosing to either party the partic- 
ular reasons for his or her withdrawal. 

I. Withdraw as mediator but disclose in writing to both pailies the 

reasons for such action. 
5. Withdraw as mediator and reveal publicly the general reason for 

taking such action (bad faith bargaining, unreasonable settlement. 

illrgalily. elr). 

Tennination of Mediation — In the event that the parties cannot reach 
an agreement even with the assistance of a mediator, it is the responsibil 
ity of the mediator to make them aware of the deadlock and suggest 
that the negotiations be terminated. A mediator is obligated to iiiloiin 
the parties when a final impasse has occurred and to refer tliein to 
other means of dispute resolution. A mediator should not prolong unpro- 
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3. The Responsibility of the Mediator Toward Other 
Mediators 

A mediator should not enter any dispute which is being mediated 
by another mediator or mediators without first conferring with the person 
or persons conducting such mediation. ^Fhe mediator should not inter- 
cede in a dispute merely because another mediator may also be partici- 
pating. Conversely, it should not be assumed that the lack of mediation 
participation by one mediator indicates a need for participation by an- 
other mediator. 

In those situations where more than one mediator is participating 
in a particular case, each mediator has a responsibility to keep the others 
informed of developments essential to cooperative effort and should 
extend every possible courtesy to his or her co-mediator. 

During mediation, the mediator should carefully avoid any appearance 
of disagreement with or criticism of his or her co-mediator. Discussions 
as to what positions and actions mediators should take in particular 
cases should not violate principles of confidentiality. 



4, The Responsibility of the Mediator Toward His or Her 
Agency and Profession 

. . . Experti\e — Mediators should perform their services only in those 
areas of mediation where they are qualified either by experience or 
training. A mediator should not attempt to mediate in a field where 
he or she is unprepared and where there is risk of psychological, financial, 
legal, or physical damage to one of the parties due to the mediator's 
lack of backgrotmd. 

A mediator is obligated to seek a co-mediator trained in the necessary 
discipline or refer cases to other mediators who are trained in the re- 
quired field of expertise when he or she does not possess the required 
skills. . . . 



5. The Responsibility of the Mediator Toward the Public 
and Other Unrepresented Parties 

Negotiation is in essence a private, voluntary process. The primaty 
purpose of mediation is to assist the parties to achieve a settlement. 
Such assistance does not abrogate the rights of the parties to resort 
to economic, social, psychological, and legal sanctions. However, the 
mediation process may include a responsibility of the mediator to assert 
the interest of the public or other unrepresented parties in order that 
a particular disptue be settled; that costs or damages be alleviated; and 
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ihriii innir siHisficcI with both the process and llic outcome thnn if they 
h;id h;id their case adjudicated. Ihe individuals* sense that justice was 
done henehts the judicial system, which depends for its survival upon 
the pnhhc s viewing it as legitimate. Persons who have taken part in 
liishioning an agreement should also be more likely than those who 
have had a judgment imposed upon them to honor the obligations con- 
tained in the agreement. Ihis. aside from the obvious advantages to 
Ihe winning parly, can also help the judicial system, which loses legiti- 
m:i< y if it is seen as weak, inellectual, and incapable of implementing 
its judgments. Finally, mediation can be a superior means of lesolving 
disputes because its procedural flexibility permits consideration of a 
broader range of issues, including underlying problems that may prove 
t(» be more important to the parties than the concerns raised in their 
claim »>r complaint. vSuch a ventilation of feelings allows for a healing 
of wounds which is not possible in adjudication, where the parties cannot 
engage in an exchange of feelings and cannot discuss legally irrelevant 
issues. Thus, mediation may permit disputing parties to resolve their 
dillerences and to resume relationships with each other in ways adjudica- 
tion does not. In sum. mediation's supporters describe it as a process 
which can lead to a measure of substantive justice that seems beyond 
the (apacity of the conventional judicial process to achieve. 

A mediation program which began in the fall of 1977 in several small 
claims courts in Maine provides an opportunity to examine in depth 
the nature and consequences of mediation, especially as it compares to 
adjudir.ition. Beginning in the fall of 1977, a group of academic 

humanists who had received training in the rudiments of dispute resolu- 
tion offered their services as mediators ... In 1980. legislation was 
passed giving the district court power to require parties to avail them- 
selves of tnediation before having their case formally adjudicated. 



luE Smau. Ct.AiMs Process in Maine 

Ihe small claims court in Maine has jurisdiction over civil disputes 
involving $800 or less. Phe district court hears the cases, using a "simple, 
speedy and informal court procedure.". . . 

On the date set for hearing small claims cases, the district court judge 
typically begins proceedings by "calling the docket" to ascertain which 
parties are present in court. Cases in which the defendant fails to appear 
usually are "called and defaulted." that is. judgment is awarded to the 
plaintiff in the full amount claimed. If only the defendant appears, the 
case is dismissed; likewise, if neither party appears the case is dismissed. 
As in most small claims courts, a majority of cases end in default or 
disnn'ssal. 

In courts without a mediation option the cases remaining after this 
preliminary screening are ready for trial. However, before proceeding 
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to trial, some judges request that the parties attempt to settle the dispute 
informally. At trial each party initially testifies under oath and then may 
present supporting witnesses. Judges frequently ask questions from the 
bench, but the litigants ordinarily do not cross-examine each other or 
the witnesses. After this testimony is completed, the judge will either 
announce a decision or take the case under advisement and notify the 
parties of the judgment by mail. 1 he court may award the plaintiff all, 
part, or none of the amount claimed. The judgment may be appealed 
to superior court only on questions of law. 

Both parties have a right to retain counsel in small claims cases, but 
often neither party is represented by an attorney. When one or both 
parties are represented by an attorney, the proceedings are likely to 
be somewhat more formal because attorneys usually engage in direct 
and cross-examination of litigants and witnesses. . . . 

Procedures in the six small claims courts where mediation services 
are regularly available differ slightly. Before calling the docket, the judge 
usually explains briefly that mediators are available to help the parties 
resolve their dispute without a trial. Most judges emphasiz.e that media- 
tion is voluntary, but some Judges routinely assign cases to mediation 
without first obtaining the assent of the parties. Litigants usually are 
advised that they will lose nothing by trying mediation, and that unsuc- 
cessfully mediated cases will be given priority that day in the order of 
trials. This does not always prove to be the case, however; when time 
is short, such cases may be postponed until the next small claims com t 
date. 

Once their case has been assigned to a mediator, litigants are escorted 
to a room designated for mediation sessions.^^ Attorneys typically are 
allowed to join their clients in mediation. Mediators generally begin a 
session by elaborating on the Judge's explanation (assuming there has 
been one) of the process, emphasizing its voluntary nattire and sometime 
stressing the advantages of mediation. 

The mediator then asks the parties, beginning with the plaintiff, to 
explain their positions. Some mediators interrupt these statements fre- 
quently with requests for clarification and further explanation, and often 
the parties interrupt each other. Mediators vary in their tolerance for 
such exchanges, but most mediation sessions contain a substantial 
amount of give-and-take between parties. Only rarely do mediators cau- 
cus privately with parties, a strategy common to labor mediation and 
to many of the community mediation projects developed in recent years. 
Small claims mediation in Maine is typically a face-to-face proceeding 
from start to finish. 

During the opening stage of the session, the exposition of arguments 



23. For an exrcttent description of mediation in Maine from llie mediator*] perspertivc, 
see Greason, Itumrtnisls ns Mfdiaton: An Experiment in th Courts of Mnine, 66 A.B.A.|. 576 
(1980). 
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!:ilc In he a very good one. but alone it tells nothing ahout the diflcrences 
helwecii mediation and adjudication and raises more questions than it 
answers. Our dala allow ns to address some of these other issues. 

What ran we learn, for example, about why two-thirds of the media- 
tions succeed and one-third fail? Although more satisfactory answers 
to tfiis question must await further analysis of our litigant interviews 
as well as our transcripts of mediation sessions, our case outcome data 
do olfer some interesting hints. First, success rates vary somewhat ac- 
cording fo (he nature of the case. The highest settlement rales were 
found in cases involving unpaid bills and private sales, where 85% and 
83%, respectively, of these cases were resolved through mediation. Such 
cases appear to be particularly appropriate for mediation for two quite 
opposite reasons: either the defendant admits the debt but pleads inabil- 
ity to pay, in wfiich case the agreement usually involves establishment 
of a time-paymeni plan; or the defendant denies the debt by justifying 
his failure to pay with a claim of his own (typically, that the plaintiff 
misiepresenled his goods or service), which creates a situation conducive 
to ccmipromise. IrafTic accident cases, on the other hand, had the lowest 
settlement rate among m ediate d cases (4 1 %).Thes^ disputes oft eivin^ 
volve quite different and conflicting versions of facts, frequently accom- 
panied by considerable distrust and hard feeling between the parties. 
Mediators usually described accident cases as the most difTicult to resolve. 
Closei to the overall mean rate of settlement were landlord-tenant dis- 
putes (04% successfully mediated), contracts (65%), personal loans 
(02%), consumer complaints about services (57%), and consumer com- 
plaints about pioducts (55%). 

Another way of classifying disputants is according to whether or not 
they are engaged in a continuing personal or business relationship with 
the opposing party which predates their present disagreement and will 
continue beyond the dispute. Most of what is known and thought about 
mediation is based on observation of dispute mediation between parties 
with such relationships. However, the rapid and rather unsystematic 
proliferation of mediation programs in recent years has raised questions 
about whether mediation can be expected to work as well between per- 
sons whose relationship is more casual and short-lived or whose relation- 
ship has ended prior to or at the time of the dispute. Eighty-eight percent 
of our respondents had no continuing relationship with their small claims 
opponent while 12% did. Our data indicate that the rate of successful 
mediations within the latter group was 70%. compared to a 65% success 
rate among persons without a continuing relationship, a statistically in- 
significant difference. It appears then that mediation works about as 
well for unrelated and unacquainted persons as it does for disputants 
with a continuing relationship. I his variable does not seem to be a 
nieaningfu! indicator of potential success or failure in mediation. . . . 
One might expect that whether or not parties were able to choose 
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in which parties were directed to try mediation were as likely to end 
in a settlement as were those in which parties chose mediation. 

Fundamental to our comparison of mediation and adjudication is the 
question of whether these two processes lead to significantly different 
kinds of case outcomes. If the assertions of mediation benefits are correct, 
we would expect to find that mediation cases are more likely than adjudi- 
cated cases to produce outcomes involving flexible payment plans and 
agreements which include conditions other than payment of money. 
In addition, we would expect the mediation process, with its emphasis 
on negotiation and compromise, to lead on the whole to settlements 
which represent a smaller percentage of the amounts claimed by plaintiffs 
than do the judgments arrived at in court. 

To test the first of these expectations, respondents were asked whether 
their judge or mediator had made any arrangements for payment follow- 
ing their trial or mediation. In 65% of the mediated cases some kind 
of plan reportedly was made. In only 24% of the adjudications was a 
payment plan arranged. Among the mediated cases that included some 
type of plan, immediate payment was the most common: in 30% of 
the cases the med iation a g reement required that the defendant pa y the 



amount owed before leaving the courthouse. In another 16% of these 
cases the agreement specifically provided for weekly or monthly pay- 
ments by the defendant. Of the much smaller set of adjudications in 
which the judge addressed the question of payment, money changed 
hands immediately in only 5% of the cases; weekly or monthly payments 
were arranged in another 15%. Mediators clearly are more concerned 
than judges about the question of how and when payment will be made. 
In fact, often a mediator will conclude a mediation session by impressing 
on the defendant both the seriousness of the obligation he has accepted 
by signing the agreement and the severe (though usually vaguely worded) 
consequences of failure to comply with its terms. Sometimes the plaintiff 
will be urged to "be sure to let the court know'* if the defendant does 
not follow through with payment. 

On the other hand, some judges take pains before calling the docket 
to emphasize the difference between the court's judgment that an amount 
of money is owed and enforcement of that judgment, which is the respon- 
sibility of the sheriff's department. Although prior to the recent change 
in the small claims statute plaintiffs were sometimes advised from the 
bench that they could request a disclosure hearing if their judgment 
was not paid, they were also likely to be warned that disclosure was a 
complicated and technical procedure for which they ought to obtain 
the assistance of counsel. What the judge may have intended as well- 
meaning advice could easily have communicated to the plaintiffs rather 
discouraging message. Other judges simply referred persons with ques- 
tions about collection of a judgment to the court clerk's office. 

Contrary to the expectation that flexible and creative settlements 
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vdIvccI ;iny condilions besides payment. I his is not because olhcr issues 
were never present in these disputes; respondents in 40^ of the medi- 
.'ited ciises reported the presence of "other issues'* besides money 
in their dispute. It appears, however, that with few exceptions such mat- 
ters were converted into dollars and cents for purposes (jf the 
;ij»?('enienl. . . . 



LlllCANI SAriSKACItON AND vSeNSF OF FaIRNFSS 

Miiny ol the benefits attributed to mediation arise out of correspond- 
ing shortcomings off adjudication, at least the necessarily quick and hur- 
lied version used in crowded lower courts. Because of their smaller 
case load, informality, relative privacy, and participatory character, medi- 
ation sessions should take longer than trials and should give patticipatus 
a gi eater opportunity to vent their emotions and to explore relevant 
side issues. If the processes do in fact differ substantially, litigants experi- 
encing mediation should attain higher levels of satisfaction than those 
going through adjudication. Ultimately, if the more wide-ranging and 
participatory process of mediation creates more equitable and suitable 
resolutions than does adjudication, people should Bnd mediated out- 
coines to be fairer than adjudicated ones. Our interview data allow us 
to test these claims. . . . 

As perceived by disputants, the processes of small claims mediation 
and acljudication do, in fact, differ in a wide variety of ways. For example, 
the mean of disputants* estimates of trial times was M.4 minutes while 
the average estimate for mediation was 25.7 minutes. Although substan- 
tially longer than trials, small claims mediation sessions in Maine took 
much less time than the average reported for some other mediation 
programs. ... 

Fven though Maine's small claims mediation is relatively directive, 
it is more leisurely and permissive than small claims adjudication. Longer 
mediation sessions gave participants more opportunity to explain fully 
iUvii side of the case; 93.6% of mediation participants, compared to 
only 80.5% of the adjudication participants, felt they had had enough 
lime to do so. Also mediation more often provided the freedom to 
explore issues other than whether the defendant owed anything to the 
|)laintifl. For example, of the 10% of litigants complaining in the follow- 
up interviews that tliere were still unresolved issues between the paities 
("personal conflicts," in partictilar), 50.7% in mediation compared to 
only 17.0% in adjudication indicated they had had the chance to deal 
with these issues when their case was heard. Fuller exploration of issues 
explains wliy 81.2% of the participants in mediation expressed confi- 
dence that tlie n»ediator "completely" or "mostly understood what the 
dispute was all about" where only 71.0% of adjudication litigants felt 
the jiidge "< oinpletc^ly" or "mostly understr)od" their disagieement. 
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1 he informality of mediation makes it more comprehensible to liti- 
gants than the small claims court, a court that was itself intended to 
be informal and accessible to non-lawyers. During mediation 78.0% 
of litigants remembered understanding ''everything that was going on* 
compared to Oi.8% of litigants during trials. The greater infoiinality 
and privacy of mediation also made it a less intimidating forum for 
airing a dispute; 24.5% of litigants in mediation reported being at least 
"somewhat tiervous*' as opposed to 39.6% in adjudication. For many 
litigants the necessity of standing up in a public courtroom made trials 
far more imposing than mediation conducted in an office or hallway, 
rhe infortnality and far greater tolerance for emotional outbursts in 
mediation creates a greater potential for reducing anger in mediation 
than in adjudication. Although about half of the litigants reported getting 
angry or upset during their trial or mediation, only 24% of these respon- 
dents remembered being more angry at the end of mediation than at 
the beginning, compared to 39.7% in trials. In contrast. 40.3% of the 
angry litigants in mediation reported feeling much less upset at the end 
of the session compared to 26.1% of litigants in adjudication. Clearly, 
then, mediation does do more to vent frustration and anger and to 
dissipate it than does adjudication. Opportunities for free expression 
of emotions and feelings and at least limited exploration of related griev- 
ances in mediation made it twice as likely as in adjudication that a litigant 
would come to comprehend the other party*s point of view: 30% of 
disputants in mediation reported that the process increased their under- 
standing of the other party's side of the dispute "somewhat" or "quite 
a bit** compared to 14% in adjudication. An unusual case illustrates 
this special potential of mediation. After a half hour of mediation ended 
unsuccessfully because the parties failed to agree about who was respon- 
sible for an automobile accident, the elderly male plaintiff decided to 
drop his case on the way back to the courtroom. Having learned that 
the female defendant received welfare, he had concluded that it would 
be wrong to take money from her. 

Given these consistent and expected differences between the pro- 
cesses of mediation and adjudication, it is not surprising that people 
whose cases were mediated expressed higher levels of satisfaction "with 
their overall experience in mediation/court" than those whose cases 
were adjudicated: 66.6% of the former group indicated they were com- 
pletely or mostly satisfied compared to 54% of the latter. The difference 
between mediation and adjudication is a small one. but it is increased 
somewhat when we examine the kinds of cases for which mediation is 
supposed to be especially suited. In theot y. mediation should be particu- 
larly sensitive to the nuances and multiplicity of issues arising because 
of continuing commercial or personal relationships (as family or neigh- 
bors) among disputants. Eighty percent of respondents with continuing 
relationships who experienced mediation said they were mosdy or com- 
pletely satisfirfl with the overall process, as contrasted to 65% of those 
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pnnics wlio had had a onc-Mmc encounter or wliosc relationship had 
K nninalcd at ahoiil the time ol the disptite. 

The benefits attributed to mediation do not end with the assertion 
ol file .su|)eriority of the process over adjudication. I hese processual 
advanlages — involving closer scrutiny of a range of issues dividing the 

parlies and full involvement of the parties in shaping the agreement 

presumably lead on the whole to mediated settlements that are more 
eqiiiiable than those arrived at by judges. 1 o test this claim we relied 
on the litigants' sense that the final settlement of the case was *Tair" 
or "unfair." Indeed, mediation litigants deemed their settlements fair 
a little more often than adjudication litigants. 67.1% versus 59.0%. This 
small but statistically significant difference disguises more interesting 
underlying patterns. 

Others who liave studied small claims litigation have pointed out 
that comparing third party resolution types by comparing levels of per- 
ceived fairness of outcome may be misleading. When both parties to a 
dispute are asked about the fairness of the outcome, one might expect 
an even split in attitude: winners should judge the outcomes 'Tair*' and 
losers *'fbul.** It makes sense then to examine simultaneously the nature 
of the outcome and the party's financial stake in it as well as the dispu- 
tant's perceptions of the fairness of the outcome, the type of procedure 
used to hear the case, and the outcome. We computed the "settlement 
level," which is the percentage of the original claim represented in the 
final dollar judgment or settlement. 

... We then examined separately assessments of fairness by plaintiffs 
and defendants in both mediation and adjudication for various settle- 
ment levels. In adjudication, assessments of fairness closely paralleled 
the degree of ones victory or loss. Only S% of plaintifTs who lost at 
trial thought the judgment fair, compared to the 96.4% who won virtually 
all they claimed. For defendants the same pattern prevailed: 94.1% of 
those winning at trial thought the decision fair compared to only 37.1% 
of those losing virtually the full amount of the claim. In mediation, 
however, we found that although there was the same relationship lie- 
tween wiiming and the likelihood of viewing the outcome as fair, the 
correlation was considerably weaker. Thus, 53,8% of plaintiffs receiving 
no money after a mediation thought the settlement fair, and 66.7% of 
<lcfendants who agreed to pay nearly the full amount of the claim thought 
it fair. . . . 



(>)MPI.IANCE 

rrominenl among the weaknesses attributed to small claims courts 
is the relatively low rate of compliance with their judgments. In part 



Cliapter .3. Mediation 



133 



notoriously difficult to collect. However, even among contested small 
claims cases, payment rates are quite low. Mediation is sometimes as- 
serted to have a greater capacity than adjudication to secure compliance 
with the terms of settlement. This argument has two dimensions, the 
first of which is a practical one: mediators can, and often do, encourage 
defendants to make payment, or at least partial payment, immediately 
after the agreement is reached. Alternatively, mediators can help dispu- 
tants set up an explicit lime-payment plan as part of their agreement. 
I'he data reported earlier show that Maine small claims mediators are 
indeed more likely than judges to address the question of payment at 
the time of the settlement. 

The second aspect of this assertion of mediation's superiority relates 
to the mediation process itself: a person who has participated in the 
fashioning of an agreement is more likely to comply with its terms than 
an individual who has had a judgment imposed upon him. Our data 
corroborate the premise underlying this claim, which is that mediation 
respondents view their dispute resolution process as more satisfactory 
and its outcome as fairer than do adjudication respondents. 

Our data strongly support the hypothesis that mediation is more likely 
than adjudication to lead to compliance with the resolution. [The data 
show that] 70.6% of the mediation agreements with a monetary settle- 
ment were reported to be paid in full, compared to 33.8% of the adjudi- 
cations. . . . Another 16.5% of the mediated settlements, and 21.1% 
of the adjudicated judgments, were partially paid. In other words, it 
was more than three times as likely after an adjudicated case as after 
a mediated case that no payment had been made by the defendant. In 
addition, of the cases that were tried after mediation failed, 52.8% were 
fully paid and 13.9% were partially paid after judgment.^' This pattern 
of findings suggests that there is something about both the mediation 
process and the kinds of settlements it achieves that leads to higher 
compliance rates. 

In order to tmderstand belter the effect of mediation on compliance 
rates, we tried to separate in our analysis the effects of participating 
in the mediation process from the effects of the special character of 
mediation settlements. Our data have shown that mediation settlements 
included arrangements for immediate payment much more frequently 
than did judgments. Immediate payment assures compliance. But does 
this difference between settlements and judgments alone account for 
mediation's higher compliance rate? 



45. Ilicrc arc no sigiiificaiil diflcrmces in itic likeliliood of paymrnl between cases 
which entered mediation at the direction of a judge and those where the parties chose 
to try mediation. In addition, payment was no less likely in cases where the parties rejected 
mediation than in the oilier cases which were adiudicated (thai is. in courts where no 
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In answer ihis question, we (ocussrd onr attention on just those 
i:\svs in wlii( h no immediate payment had been arranged at trial or 
mediiUion. II inmiediate payment alone accounted for ihe observed dis- 
pai iiy in r(*mplianre rates between mediation and adjudication, we would 
expe* I to (ind no significant dillcrences in compliance for these cases. 
In f;i(t. !}\f)% of these mediated cases had been fully paid and 2HA% 
pai tially paid compared to 30.7% of adjudicated cases fully paid and 
22.H% partially paid. Ihis leaves only 20.3% of mediated cases unpaid 
compared to M\.5% of adjudicated cases. It is clear, then, that even 
amon^ ( ascs in which no immediate payment was made, mediation pro- 
churd greater compliatice than adjudication. 

1 hese data support the inference that there is somelliing about the 
mediation process itself — as distinguished from the sort of agreements 
and arrangements for implementation that it tends to produce — that 
leads mediation defendants to be more likely than adjudication defen- 
dants to pay their debts. Some mediation advocates would attribute 
this to the responses which the process elicits from those who lake part 
in it. In this regard, our data show that mediation leads more often 
than adjudication to settlements that litigants, defendants especially, 
peicrivc to be fair. But does this sense of fairness relate to actual imple- 
mentation of agreements? In adjudicated cases it relates quite strongly 
to the likelihood of full or partial payment. Adjudication defendants 
who perceive the judgment in their case to be fair were considerably 
more likely to make full or partial payment (74.4%) than were those 
who considered the couit's judgment unfair (49.3%). However, that 
correlation does not exist in mediated cases, where 86.1% of defendants 
pen riving an unfair settlement and 88.7% perceiving a /air settlement 
hacf paid the settlement in full or in part, llius, while the greater sense 
of fairness in mediation than in adjudication accounts for some of the 
diirei ence in ( ompliance rates, it alone cannot explain the disparity. . . . 

I hrsedala suggest that the higher compliance rates found in mediated 
< ascs probably result in large part from the experience of entering into — 
literally, signing — an agreement to end the dispute on certain specified 
lerms. this appears to affect both plaintiffs' and defendants' perceptions 
of the debt. People are more likely to feel bound by an obligation they 
have tmderiaken vohmtarily and more or less publicly than one imposed 
upon them in a court of law. It also seems highly likely that the mediator 
(onlributes to llic disputant's sense that this obligation should be taken 
seriously — a marked contiasl to the message of pessimism or, perhaps 
e\(*n uors(\ indifference about collection of the debt which was conunu- 
ni< aied by some of the judges. Finally, the fact that defendants who 
look part in itmufcrssful mediations had a substantially better compliance 
record than those who had not participated in mediation at all suggests 
that the negotiation process itself — independent of its outcome — helps 
ir> in( uKale a sense of responsibility about payment. Perhaps merely 
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facing one's opponent for a time, having the opportunity to speak with 
and to hear him or her. humanizes and personalizes the process enough 
to affect the defendant's attitude toward payment. 



RISKIN. MEDIATION AND LAWYERS 



43 Ohio St. I J. 29. 41-00 (1982) 

The futtire of mediation in this country rests heavily upon the attitudes 
and involvement of the legal profession. If society is to use mediation 
to its fullest advantage — properly employing it in minor disputes and 
extending its application to more major ones — and protect against the 
dangers of its alegal character, lawyers must be involved, but carefully. 
My contention is that two developments are required if mediation is 
to be used well. The first is that many lawyers must come to understand 
mediation and when it can be useful. The second is that a significant 
number of lawyers must begin serving explicitly as mediators, in ways 
that also employ their legal skills. 

Unless a lawyer is familiar with mediation and when it can be useful, 
he will not be inclined to recommend it to his clients. Moreover, his 
orientation may undermine a mediation process in which his client is 
involved. A lawyer serving as an outside attorney to one of the parties 
or as an impartial advisory attorney can help the process along only if 
he understands it. Lawyers and judges play important roles in governing 
some minor disputes and community mediation programs. Unless they, 
too, grasp mediation's potential, they may be inclined to see these pro- 
grams solely as ways of maintaining the staim quo — by processing poor 
people's disputes so as to relieve court congestion and reduce violence 
in the community. The danger is that this perspective could emphasize 
speed over quality in mediation and might therefore exclude the possibil- 
ities that mediation holds for helping people take charge of their own 
lives instead of expecting elites — whether government or business, phy- 
sicians or lawyers — to satisfy their needs. Each of these threats could 
be softened if more lawyers understood mediation. 

But an expansion of lawyers* knowledge about mediation is not 
enough. Increased use of mediation in many cases currently processed 
through the adversary system will develop only if substantial numbers 
of lawyers begin to function explicitly as mediators. Our society and most 
individuals in it are oriented toward individual rights and interests and 
consider — correctly, for the most part — that lawyers are their only 
source of help in achieving, perfecting, or protecting such rights. Accord- 
ingly, most people involved in disputes that currently are handled 
through the adversary process will, even if they are interested in non- 
adversarial processing, probably continue to consult lawyers initially. 
Knowledge of their legal position often will be vital to the decision 
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ulu'lhcr \o use mediation. Iluis. for most people, lawyers will remain 
the initial consultants in dispute processing, and for most of these clients, 
the lawyers will lake a significant degree of control over liow the dispute 
is handlecl. 

iMainly, many lawyers who do not mediate. If adequately informed 
about mediation, would be inclined to make appropriate referrals, espe- 
cially if they could retain some control over the strictly legal work. But 
there also are strong currents pushing against such referrals. Profession- 
als tend Ic) do what they know how to do. and they suppose that what 
they do is to their client\s advantage. Most lawyers (and clients) ''assume 
that if two people can't come to an agreement, the next stage is for 
(them I to enter into negotiations with their lawyer.'* Even the lawyer 
who does recognize the suitability of mediation — consciously or uncon- 
sciously — would be subject to powerful forces that would press against 
referral of the case, or any part of it, to mediation. First, if the mediator 
is not a lawyer, there are possible professional responsibility problems, 
as well as the strong feeling that certain kinds of disputes should be 
handled only by lawyers and that a lay mediator could not adequately 
liuilit ate decisions on a variety of technical issues. Second, the fear exists 
that even the suggestion of such referral would destroy the client's trust 
by shattering his expectations that the lawyer would serve as his eager 
champion. Thiid, referral to mediation would cost the lawyer all or 
pari of his fees. And even if he referred only part of the matter — say 
the custody decision in a divorce case — he would lose a significant 
element of control. 

Tor similar reasons, the lawyer who did not mediate would not be 
inclined to engage U\ preventive lawyering approaches that wotild move 
his client toward mediated sohuions to disputes that might arise in the 
future — such as inserting a clause in a commercial agreement to provide 
that disputes under it would be mediated. 

Btit if a cadre of lawyers who were willing and able to serve as media- 
tots were to develop, clients and cases that were suitable for mediation 
would have a better chance of getting access to mediation. Some cases 
would be mediated because the disputants would choose a lawyer-media- 
tor, others because the clients chanced upon a lawyer who mediated. 
Still others would be referred to mediation by lawyers who felt confident 
in the combination of legal and mediative skills possessed by the law- 
trained mediator and knew they could retain something like their tradi- 
tional lawyer's role. 

II. IIfaowind.s: Pressurks Against Lawyers* Proper Involvement in 

Mediaiion 
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for this: the way most lawyers, as lawyers, look at the world; the econom- 
ics and structure of contemporary law practice; and the lack of training 
in mediation for lawyers. 



A. THE lawyer S STANDARD PHILOSOPHICAL MAP 

E. F. Schumacher begins his Guide far the Perplexed with the following 
story: 

On a visit to Leningrad some years ago. I consulted a map . . . but I 
could not make it out. From where I stood. I could see several enormous 
churches, yet there was no trace of them on my map. When finally an inter- 
preter came to hel|> me, he said: "We don't show churches on our maps." 
Contradicting him. I pointed to one that was very clearly marked, **That is 
a museum." he said, '*not what we call a iiving church.* It is only the living 
churches' we don't show." 

It then occurred to me that this was not the first time I had been given 

a map_which_failed_to_sliow_many_things-!_could-,see_right-in-front-of-my- 

eyes. All through school and university I had been given maps of life and 
knowledge on which there was hardly a trace of many of the things that I 
most cared about and that seemed to me to be of the greatest possible impor- 
tance to the conduct of my life. 



The philosophical map employed by most practicing lawyers and law 
teachers, and displayed to the law student — which I will call the lawyer's 
standard philosophical map — differs radically from that which a media- 
tor must use. What appears on this map is determined largely by the 
power of two assumptions about matters that lawyers handle: (1) that 
disputants are adversaries — i.e., if one wins, the others must lose — 
and (2) that disputes may be resolved through application, by a third 
party, of some general rule oflaw. These assumptions, plainly, are polar 
opposites of those which underlie mediation: (I) that all parties can 
benefit through a creative solution to which each agrees; and (2) that 
the situation is unique and therefore not to be governed by any general 
principle except to the extent that the parties accept it. 

The two assumptions of the lawyer's philosophical map (adversariness 
of parties and rule-solubility of dispute), along with the real demands 
of the adversary system and the expectations of many clients, tend to 
exclude mediation from most lawyers' repertoires. They also blind law- 
yers to other kinds of information that are essential for a mediator to 
see, primarily by riveting the lawyers' attention upon things that they 
must see in order to carry out their functions. The mediator must, for 
instance, be aware of the many interconnections between and among 
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CiiKc n( ycnrnings for nintiial respect, e(|uatily, setiirily. iiiul oilier sncli 
iinn-m:iierial interests as siiay be present. 

On the lawyef's standard philosopliical map, however, the client's 
situation is seen atotnistically; many links are not printed. I he dnty to 
ic'present the client zealously within the bounds of the law discourages 
(0»H ern with both the opponents' situation and the overall so( iai effect 
of a given result. 

Moreover, on the lawyer's standard philosophical map, quantities are 
bright and large while qualities appear dimly or not at all. When one 
paiiy witis. in this vision, usually the other party loses, and, most often, 
the vi( tory is reduced to a money judgment. This "reduction" of nonma- 
lerial values — such as honor, respect, dignity, security, and love — to 
amounts of money, can have one of two effects. In some cases, these 
values are excluded from the decision makers' considerations, and thus 
from tlu' consciousness of the lawyers, as irrelevant. In others, they 
are preseiu but tiansmuted into something else — a justification for 
money damages. Much like the church that was allowed to appear on 
the map of Leningrad only because it was a museum, these interests — 
whiih may in fact be the principal motivations for a lawsuit — are recog- 
nizable in the legal dis|)ute primarily to the extent that they have mone- 
tary value or fit into a clause of a rule governing liability. 

I he rule orientation also determines what appears on the map. I'he 
lawyer's standard world view is based upon a cognitive and rational 
outlook. Lawyers are trained to put people and events into categories 
that are Ic^gally meaningful, to think in terms of rights and duties estab- 
lished by rules, to focus on acts more than persons. This view requires 
a strong development of cognitive capabilities, which is often attended 
by the under-cultivation of emotional faculties. I'his combination of ca- 
pacities joins with the practice of either reducing most nonmaterial values 
to amounts of money or sweeping them under the carpet, to restrict 
many lawyers' abilities to recognize the value of mediaticm or to serve 
as mediators. 

The lawyers standard philosophical map is useful primarily where 
the assumptions upon which it is based — adversariness and amenability 
to solution by a gc*neral rule imposed by a third party — are valid. But 
when mediation is appiopriate, these assumptions do not fit. The prob- 
lem is that many lawyers, because of their philosophical maps, tend to 
suppose thai these assumptions are germane in nearly any situation 
that they confront as lawyers. I'he map, and the litigation paradigm 
on which it is based, has a power all out of proportion to its utility. 
Manv lawyers, therefore, tend not to recognize mediation as a viable 
means of rc*ac hing a solution; and worse, they see the kinds of unique 
solutions that nu^chalion c an produce as threatening to the best interests 
of their clients. . . . 

One reason foi the dominatice of this map is that it mav be congruent 



C^h:»p(er .*?. Mfcdo.ition 



139 



with the personalities of most lawyers, who may be drawn to the law 
because of this map and the ability to control that it gives them. There 
are other reasons, though, for its strength, and some of these impress 
the map*s contours on the minds of even the most conciliatory attorneys. 
First, it is ccmsistent with the expectations of most clients. Second, it 
is very often functionally effective in achieving the kinds of results gener- 
ally expected from a "victory" in the adversary system. 1 bird, it generally 
redounds to the economic benefit of lawyers, and often of clients. Fourth, 
it gives the appearance of clarifying the law and making it predictable. 
Fifth, it accords with widely°shared assumptions that we will achieve 
the best society by giving individual self-interest full expression. . . 

A final, and dominant, source of the popularity of the standard map 
is legal education, which is thoroughly pervaded by this vision. Nearly 
all courses at most law schools are presented from the viewpoint of 
the practicing attorney who is working in an adversary system of act- 
oriented rules, a context that he accepts. There is. to be sure, scattered 
attention to the lawyer as planner, policy maker, and public servant, 
but ninety percent of what goes on in law school is based upon a model 
of a lawyer working in or against a background of litigaticm of disputes 
that can be resolved by the application of a rule by a third party. Ihe 
teachers were trained with this model in mind. The students bring a 
rough image with them; it gets sharpened quickly. This model defines 
and limits the likely career possibilities envisioned by niost law 
students. . . . 



n. ECONOMIC AND STRIFCTIJRAL CONSIDERATIONS 

Many lawyers, if they thought about it. would see mediation as an 
economic threat. To begin, mediation can remove some cases entirely 
from the hands of lawyers. When the parties want legal advice, however, 
combining this advice with mediation services offers advantages to cer- 
tain kinds of disputants in certain kinds of cases. At the same time» 
many lawyers who normally handle such cases might fear the financial 
impact of using mediation or providing it themselves. 

Legal fees are generally based upon a portion of the amount recovered 
or on an hourly rate. Mediation threatens to reduce the amount recov- 
ered, because in settling their dispute, the parties may wish to include 
nonmaterial considerations: for instance, to trade money for respect 
or recognition. Ihe lawyer who is paid by the hour — to the extent 
he is motivated by fees — also may view mediation dimly. Whether the 
mediation is performed by the lawyer himself or another mediator, it 
is^likely to save some of the lawyers time. Thus, the lawyer who brings 
mediation into a case that he could handle in an adversary manner 
will often earn less than he otherwise would have on that case. 
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!!«• iiKiy niso cnrn less in the future from the clients involved in that 
< ;ise Ihrotigh tnediniton, the parties may have learned to manage their 
relationships in snch a way as to lessen their future dependence upon 
lawyers. Kveii il the clients have the need, if the lawyer serves as mediator 
himself, he will he haried from representing any of them in matters 
connected with the mediation. lie may fear, in addition, that they would 
not want lo employ him as an adversary lawyer, even in unrelated matters. 
I)( cause they no longer think of him as their valiant champion. 

lb the extent that a lawyer hegins to fimction explicitly as a mediator, 
he loses some of the |)ower connected with the distinctiveness of his 
lunctions. This may weaken the client's perceived need for a lawyer 
or his wish to retain this one. It also may jar the lawyer's own sense 
of professional integrity and role IdentiRcation. 



C. ABSFNCF. OF MF.DTATION FOt'CAIION FOR LAWVFRS 

I he third reason that few lawyers tmderstand mediation or wish to 
be connected with it in their work is that they have never been edticated 
ahoni mediation or trained in mediation skills. Until quite recently they 
had almost no opportunity to do so. Today the situation is somewhat 
improved. Although only a few law schools provide any exposure to 
mediation outside the labor relations context, some neighborhood jus- 
tice centers and court- or community-based mediation programs offer 
training to lawyers and non-lawyers alike. ... 

Mediation education for many more lawyers is required if otir society 
is to make optimtitn use of mediation. I am speaking not only of education 
ahfuit mediation: I mean to include skills training provided experientially. 
The unique satisfactions and frustrations of mediation; the personal 
and professional conflicts it raises; the tendencies inherent in both the 
legal and the mediational perspectives toward undermining the salutory 
( onlrihutions of the other; the willingness and ability of an individual 
lawyer to mediate or help determine whether a given case is suitable 
for mediation — each of these can be grasped belter if the intellectual 
ccmtent is suspended in the gel of experience, even if that means running 
n mock mediation. 

A lawyer's openness to mediation and his ability to mediate will be 
cHrc( ily and intricately related to the compound of his personality and 
his siage in life and in practice. Some, with sensitive and conciliatory 
peisonalities. would be interested in mediation -^ if they had a chance 
l<» know about it — as early as law school. Others would be far too 
c«»nceined with the real difficulties of learning to be a lawyer and finding 
a job. 1 heir interest would develop, if at all. only after praclice brings 
iheiti t<» despair about some aspects of the adversarial orientation. But 
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to enrich their philosophical maps and their ideas of what **a lawyer" 
can properly do. A large block of lawyers who already praclice in a 
"mediational" way within the confines of their adversarial role might 
be lured into a heavier involvemenl with mediation per $e if somehow 
they became familiar with mediation in a context that was congenial 
lo their lives as lawyers. Finally. I suspect that a large part of the bar — 
because of its reliance upon the lawyer's standard philosophical map 
and the instrumental value of that map — would never become enthusias- 
tic about or even interested in mediation. . . . 



III. Tailwinds: Forces for Lawyers' Proper Involvement in 

Mediation 

In my description above of the forces pushing against proper involve- 
ment of^ lawyers in mediation. I concentrated upon conservative perspec- 
tives. The resistance to mediation in law firms, bar associations, and 
law schools that is based upon economic and structural considerations 
stems from a "bureaucratic" mentality, that is, one geared toward main- 
taining or increasing the power or wealth of the legal profession. Simi- 
larly, the lawyer's standard philosophical map is concerned more with 
the "is" than with the "ought" of law. I wish to make clear, however, 
thai these perspectives can support, as well as retard, increased involve- 
ment in mediation by lawyers. In addition, there are "higher" points 
of viewing that can move the legal profession in this direction. 



A. conservative forces 



Consumer demand for mediation services is likely to increase. This 
development will be fueled in part by a desire to avoid the harshness 
and high cost of adversary processing, the same wish that inspired no- 
fault systems for automobile accident compensation and divorce and 
the growth of comparative negligence. The demand for mediation also 
will be enhanced by forces associated with the self-help and "Small is 
Beautiful" movements. 

Plainly, there will be conservative forces impelling lawyers, bar associa- 
tions, and law schools to become involved in this growth activity. At 
base there is the matter of protecting turf. In the bureaucratic perspec- 
tive, as demand grows for mediation of matters currently handled by 
adversary processes, the bar as a whole may perceive that it is losing 
power, control, or money unless it gets involved. Moreover, the dispu- 
tants' needs lor legal advice may be seen as so great as to compef the 
profession to step forward to protect them. . . . 
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rii;it I ok- cm pi()vi<l(' mudi sntisf^iction to lawyers. M^ihntnia (*atidlii 
K'IhU's !li;»i ultci he persuaded his vic»orioiis client to agree to accept 
iiisl«ilhneiil p;iytneiits instead of a himp sum, which llie defendatH woiiht 
h:i\(' h(><'ii nnahle lo deliver, 

|b|Mili wcir h;tppy over (he rcsiill, and both nvsc in (tic pulilic <'sliiiiation. 
M\ joy was hoiindlcss. f had learnt the true practice of die law. I liad leariu 
i(> find oni ilie belter side of human nature and to enter men's hearts. I 
i(:ili/rd that ilu* true fiuKtion of a lawyer was lo nnile parlies riven asunder. 

These and similar oiienlations, of course, have influenced the growth 
i>l a puhlit interest perspective in many law firms and in the organized 
har, which has long recognized that the lawyer's responsibilities extend 
well beyond the adversary function and include, in addition to direct 
set vi(e to the public, helping people collaborate. This perspective favors 
ihe deveh»pmenl of mediation training by some such firms and by bar 
associations. . . . 

Some allegiance to serving the public interest can probably be found 
ill nearly any law school. While many in the legal and law teaching 
professions hold that training people to be competent and conscientious 
lawyers is itself a public service — on the assumption that what lawyers 
df » redounds lo the benefit of society — leading scholars have advocated 
a direct commitment to the public good, and some law schools have 
explicitly or implicitly embraced such a goal. The recognition of an 
obligation t(» serve the general welfare, even when it is severely limited, 
is one strap that can support further involvement of law schools in media- 
tion training. . . . 



IV. DowNWAsii: (PcssiBi.E) Benefits of the Growth of Mfdiation 

FnUCATlON FOR I.AWYFRS 

Mediation educatitm for lawyers is essential if our society is to make 
the best use of mediation. This best use would save people time and 
money and a portion of the emotional turmoil that often accompanies 
adversary processing. It would protect the legal rights of the disputants 
and yield resolutions that suited their needs. In addition, the develop- 
ment of mediation and niedialion education for lawyers could strengthen 
the various progressive forces described in the preceding section. Ihe 
spread of mediation could do much to improve the (quality of life in 
our society, not only because of the savings it brings, but because it 
fosters inlciaclion among people and empowers them to control their 
own lives, 

Sheic are similar benefits — not very certain, but profoundly impor- 
lant — thai could follow merely from the development of niedialion edu- 
tafinn f«)i lawyers. Ihe provision of good quality medialion-n/m -legal 
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services could help lawyers, the bar. and the law schools fulfill the strong 
impulses — frequently shaded on the lawyer's standard philosophical 
map — to make law more responsive lo the needs of individuals and 
society. Propeily done, mediation training can enhance the learner's 
awareness of his own emotional needs and value orientations and those 
ol others. It should expand his ability lo understand both sides of a 
case — not just with his head but with his heart as well, fhese sensitivities 
can. of course, make the lawyer better able to perceive his clients' needs 
and. on a purely instrumental level, to work more effectively with all 
manner of people. 

And there is much more lo it. Mediation highlights the interconnected- 
ness of human beings. Lawyers who notice the interconnectedness are 
less vulnerable to the kind of over-enthusiasm with the adversary role 
that has brought about much of its sinister reputation. Lawyers who 
can experience both sides of a controversy — not merely understand 
the legal arguments — will have an awareness of consequences that can 
become a guide to their conduct which can compete with the established 
rules of lawyers' behavior, fhis may, when appropriate, blunt the edge 
of their adversariness. It may also help them recognize that although 
their individual clients may be doing fine, in msiny ways the judicial 
system is not serving most people well. 

1 do not mean to indict the lawyer's standard philosophical map. In 
many cases, lawyers must use it. Most clients and judges expect them 
to. Moreover, the adversary-rule perspective from which the standard 
map is drawn has real strengths. It promotes a loyalty to clients. It 
encourages vigorous presentation of competing positions and interests. 
The rule orientation fosters in the lawyer an allegiance to the system 
of laws, which in turn serves to unify society, to provide a measure of 
security of expectations, and to keep open possibilities of fairness be- 
tween persons irrespective of status and of vindication of the rights of 
the downtrodden. But at the same time, the lawyer's conventional view 
of the world permits a great deal of misery. It does this by dominating 
the professional consciousness of most lawyers and legal educators loo 
fully, crowding or crowding out other views. 

An enormous percentage of potential consumers of legal services 
are either ill-served or not served at all by our legal system. Many people 
can afford a lawyer only when a contingent fee arrangement is feasible. 
Those who can gel into the litigation process will find it enormously 
lime consuming, expensive, uncertain, and unpleasant unless their law- 
yers can arrange settlements. And much of this results directly from 
the over-zealousness with which many lawyers routinely embrace their 
adversarial roles. Many lawyers tend to delay and obscure the truth 
in the service (usually) of their clients' financial interest. Often they 
"exacerbate and prolong the contest rather than . . . arrive at a quiet 
compromise." 
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I liar this siiiiati*)ii persists can be altiibiKcd in no small inrasiiir 
If) iIk* sltcn^tli of the lawyci 's standard philosophical map. I he atomistic 
|M'ispr( tivc, the iiulinatif»n to accept ihc adversary system as it is and 
assume that it is useful, the locus on legal rights and interests (ohen 
icduced to monetary terms), tlie assumption of an adversary stance — 
all these tendencies combine to permit the working lawyer to ignore, 
at least while lie is working, the well-known adverse conditions that I 
s<t foitli above. 

A law vei who has experienced the niediational perspec live would have 
difli(ulty keeping on his adversarial blinders ^nd would be mote likely, 
llu icloie, to acknowledge the serious difliculties in our current adversaiy 
system, the mediation experience also may encourage the lawyer to 
( f>m(* uf> with creative solutions to systemic as well as individual prob- 
lems. Mediation training and practice can help lawyers question the 
many (often unconscious) value presuppositions that underlie normal 
lawyer behavior ^ — lor example, assumptions about adversariness and 
I iiles. how lawyers behave, and what clients want — from which we tend 
to operate automatically. Mediation trainmg. in other words, may help 
law\eis break out of the "mental grooves and compartments" character- 
istic of the lawyei*s conventional world view. This can lead not just to 
mediation but to legal services that are more responsive to the needs 
of clients and of society. 

Mediation training oilers law schools some special advantages. It could 
aid them enoiinously in dealing with the old issue of teaching profes- 
sional tcspoirsibility. Many of the most diflicult problems of legal ethics 
derive from the adversary perspective that pervades the MoHel Code of 
rrojt'ssuwal Rrslwnsihility. A mediation course could force students to con- 
front and come to grips with their own relationship to the adversary 
system. It could help them examine the suppositions underlying the 
advei sary-rulc orientation and decide when these make sense and when 
they do not. Many sensitive law students are repelled by the strength 
and pervasiveness of the law yer*s usual world view and drop — literally 
or figuratively — out of the competitive atmosphere that blankets law 
s( IkjoI and law practice. Teaching mediation can demonstrate that there 
is room for these people in the legal profession and in law scfiool. It 
(an not only soften the adversary perspective, but present an alternative 
lole model as well, rims, mediation training can do for law students 
what mediation can do for disputants: help them decide for themselves 
what they want to do with their lives. 



Qtiesiions 

I. Look at Qiiestion 2 in Chapter 2. p. 62. If the paities in that 
case asked voii to serve as a mediator, what steos would voii lake in 
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proach be affected by having read Professor Kisenberg's article at the 
end of the negotiation chapter? 

2. Reconsider the obstacles to a negotiated agreement set out at 
the end of (chapter 2. Which of these might be overcome through media- 
tion? 

3. A number of excepts in this chapter contrast mediation with the 
adversary process (see. e.g., Folberg Sc Taylor, p. 97). Is this a valid 
way to distinguish mediation? Will mediation fail if the parties deal with 
each other as adversaries? 

4. A style of mediation followed by some mediators — particularly 
in the labor context — involves meeting with the parties separately to 
discuss various proposals after an initial joint meeting has been held, 
not bringing them together again until an agreement has been reached. 
This approach has been criticized on the grounds that it loses many 
of the advantages of mediation over adjudication. The parties will 
have less motivation to abide by the agreement becatise it will not have 
been their work, but that of the mediator. Similarly, they will not have 
learned how to resolve future disputes by themselves because they will 
not have dealt with each other in resolving this dispute. On the basis 
of this criticism, it has been suggested that mediators should rarely if 
ever separate the negotiating parties. What is your response to this 
suggestion? 

5. While mediators typically work alone, in some situations media- 
tors who have different qualifications or are 6i different sexes will work 
together using a team or co-mediation approach. What are the advan- 
tages and disadvantages of this style of mediation? Does its value depend 
on the type of dispute involved? How do the arguments for and against 
team mediation apply to team negotiation? 

6. The parties to an environmental dispute that is at an impasse 
are considering mediation and have narrowed their list of acceptable 
mediators to two professors at a local university: A, who has written 
extensively on environmental matters, but has no experience as a media- 
tor, and B. who teaches mediation, but has no experience in environmen- 
tal matters. Wliom should they choose? Why? 

7. Assume that in Question 6 the environmental groups had decided 
to recommend B as their choice. I'hen, on a closer examination of B\s 
resume, they discovered that he was formerly on the board of directors 
of the corporation whose development plans are under attack in this 
case. Should tfiat lead them to change their choice? 

8. Assume now that the environmental groups involved in the dis- 
pute described in Question 6 are without funds to pay for the services 
of a mediator. Should the corporation involved offer to pay for the 
mediator? If it does, should the environmental groups proceed with 
mediation? See Reilly (1984). 

9. P has bmiicrllt eilil ^loraincl D hi« n#»Vl_rtnr»t- ntf>i«ThK«^r fnr f»eeiiil« 
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lii;il, iIk* jijilj»r iiu|niirs nhoiil {\w piospctls for a scMlcincfH. /) irlls 
ihc judge llir Iniiis ol i\ sculmiciU he lias proposed ImiI (Ii:iI /' h;is 
icirdcfl. I he jiid^e virus /**s uinviltingncss in settle oi» those terms 
;is uhnllv iiiire;isoii;ihle. Wc»iild yon hnve any ohjec iioii to the judge 
Ifllinjj /* o( his opinion and encouraging /' to settle on the terms pro- 
posed i)y /)? C]omp:n(* the dis( ussion of nicd-arh at pp. 24r)-27l. 

M). Assume the same facts as in Question 9. except that tlie parties 
h;ive agreed to pretrial mediation by a volunteer mediator from the 
n(iglitioihood in which they hotli live. *Hie mediator, as in Qiiestitm 
[), views /*'s unwillingness to settle on D's terms as unreasonable. She 
tells /' this, adding that she is sure thai others in the neighborhood 
would share her opinion. Would you have any objectit)n to the mediat(»r's 
< oiifhu 1? 

11. Dyiia-Mo (Company, a ecmiputer soflwear manufacturer, has a 
work loice of 500 employees. None of these employees are represented 
by a union and Dyna-Mo would like that situation to continue. In recent 
months, lof) management has become concerned that some lower level 
siipii visory persoimel may be treating employees unfairly. In order to 
provifle a njeans lor such employees to present claims to management 
in an oiclerly fiishion, l)yna-Mo institutes a mediation procedure. The 
fiisi three grievances presented under the procedure involve claims of 
milair disc haige. l)yna-Mo has asked you to serve as the mediator for 
(hc\sc and all subsecpient claims. Would you agree to do so? 

12. For some months Jones Machine Company and Local 12.3. 
U.A.W.. were engaged in negotiating the terms of a collective bargaining 
(c>nlra< t. Negotiations were difficult and acrimonious, and the parties 
j«>inily engaged Professor X, who teaches labor law at a nearby university, 
to serve as a mediator. At the conclusion of the negotiations the parlies 
disagreed about whether they had reached agreement, the. union 
claimed an agreement had been reached, asserting that in the course 
of their last two meetings all unresolved issues had been jointly discussed 
and resolved. Jones Machine denied the union*s claim, stating that there 
were six items on which agreement had not been reached. The union 
th<'n brought suit against Jones for breach of contract. In support of 
its position the tmion sought to call as a witness Professor X who had 
luren present at the two meetings in which the union claimed final agree- 
ment had been reached. Professor X has refused to testify and the imion 
seeks an order compelling her to do so. What result? Why? (If. NLRh 
V. M:irahiso, 018 F.2d. 51 (9th Cir. 1 980); Harvard Law Review (1984). 
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